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TITLE 3—THE PRESIDENT 

PROCLAMATION 3110 

Veterans Day, 1955 

BY THE PRESIDENT OF THE UNITED STATES 

OF AMERICA 
A PROCLAMATION 

WHEREAS it is altogether fitting that 
a grateful nation should set aside one 
day each year to pay special homage to 
the veterans who have fought so 
valiantly in all of its wars to preserve our 
heritage of freedom; and 

WHEREAS the Congress passed a con¬ 
current resolution on June 4, 1926 (44 
Stat. 1982), calling for the observance 
of November 11, the anniversary of the 
ending of hostilities in World War I, with 
appropriate ceremonies, and later pro¬ 
vided in an act approved May 13. 1938 
(52 Stat. 351). that November 11 should 
be a legal holiday and should be known 
as Armistice Day; and 

WHEREAS the Congress by an act 
approved June 1. 1954 (68 Stat. 168), 
expanded the significance of that holiday 
by changing its name to Veterans Day: 

NOW. THEREFORE, I, DWIGHT D. 
EISENHOWER, President of the United 
States of America, do hereby call upon 
all of our citizens to observe Friday, 
November 11, 1955, as Veterans Day—a 
day of commemoration of those who 
sacrificed to preserve our Nation and of 
rededication to the task of achieving an 
enduring peace. 

I also direct the appropriate officials 
of the Government to arrange for the 
display of the flag of the United States 
on all public buildings on Veterans Day. 

IN WITNESS WHEREOF, I have 
hereunto set my hand and caused the 
Seal of the United States of America to 
be affixed. 

DONE at the City of Washington this 
25th day of August, in the year of our 
Lord nineteen hundred and 
[seal] fifty-five, and of the Independ¬ 
ence of the United States of 
America the one hundred and eightieth. 

Dwight D. Eisenhower 

By the President: 

Loy W. Henderson, 

Acting Secretary of State . 

IP R. Doc. 55-7061; Filed. Aug. 26. 1955; 

2:18 p. m.J 


TITLE 7—agriculture 

Chapter IX—Agricultural Marketing 

Service (Marketing Agreements and 

Orders), Department of Agriculture 

Part 958— Irish Potatoes Grown in 
Colorado 

APPROVAL OF EXPENSES AND RATE 
OF ASSESSMENT 

Notice of rule making regarding pro¬ 
posed expenses and rate of assessment, 
to be made effective under Marketing 
Agreement No. 97 and Order No. 58 (7 
CFR Part 958; 19 F. R. 9368), regulating 
the handling of Irish potatoes grown in 
the State of Colorado, was published in 
the Federal Register August 4, 1955 (20 
F. R. 5597). This regulatory program 
is effective under The Agricultural Mar¬ 
keting Agreement Act of 1937, as 
amended (48 Stat. 31, as amended: 7 
U. S. C. 601 et seq.). After consideration 
of all relevant matters presented, includ¬ 
ing the proposals set forth in the afore¬ 
said notice, which proposals were adopt¬ 
ed and submitted for approval by the 
area committee for Area No. 3, estab¬ 
lished pursuant to said marketing agree¬ 
ment and order, it is hereby found and 
determined that: 

§ 958.219 Expenses and rate of assess¬ 
ment. (a) The reasonable expenses that 
are likely to be incurred by the area com¬ 
mittee for Area No. 3, established pur¬ 
suant to Marketing Agreement No. 97 
and Order No. 58, to enable such com¬ 
mittee to perform its functions pursuant 
to the provisions of the aforesaid mar¬ 
keting agreement and order, during the 
fiscal period ending May 31. 1956, will 
amount to $2,660. 

(b) The rate of assessment to be paid 
by each handler, pursuant to Marketing 
Agreement No. 97 and Order No. 58. 
shall be $0.00095 per hundredweight of 
potatoes handled by him as the first 
handler thereof during said fiscal pe¬ 
riod. 

<c) The terms used in this section 
shall have the same meaning as when 
used in Marketing Agreement No. 97 and 
Order No. 58. 

(Sec. 5. 49 Stat. 753. as amended; 7 U. S. C. 
6C8c) 

Done at Washington, D. C., this 25th 
day of August 1955, to become effective 
(Continued on p. 6311) 
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thority contained In the Federal Register Act. 
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30 days after publication in the Federal 
register. 

(seal] Roy W. Lennartson, 

Deputy Administrator. 

(P. R. Doc. 55-7016: Piled, Aug. 29. 1955; 
8:49 a. m.l 


TITLE 21—FOOD AND DRUGS 

Chapter I —Food and Drug Adminis¬ 
tration, Department of Health, 
Education, and Welfare 

Part 141c —Chlortetracycline (or Tet¬ 
racycline) and Chlortetracycline - 
(or Tetracycline-) Containing Drugs; 
Tests and Methods of Assay 

Part 141e— Bacitracin and Bacitracin- 
Containing Drugs ; Tests and Methods 
of Assay 

Part 146— General Regulations for the 
Certification of Antibiotic and Anti¬ 
biotic-Containing Drugs 

Part 146c— Certification of Chlortet¬ 
racycline (or Tetracycline) and 
Chlortetracycline- (or Tetracy¬ 
cline-) Containing Drugs 

Part 146e— Certification of Bacitracin 
and Bacitracin-Containing Drugs 

miscellaneous amendments 

By virtue of the authority vested in 
the Secretary of Health. Education, and 
Welfare by the provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 507, 
59 Stat. 463, as amended by 61 Stat. 11. 
63 Stat. 409, 67 Stat. 389; sec. 701, 52 
Stat. 1055: 21 U. S. C. 357, 371) and dele¬ 
gated to the Commissioner of Food and 
Drugs by the Secretary <20 F. R. 1996), 
the regulations for tests and methods of 
assay and certification of antibiotic and 
antibiotic-containing drugs (21 CFR, 
1954 Supp., Parts 141c, 141e, 146, 146c, 
146e) are amended as indicated below: 

1. Part 141c is amended by adding the 
following new section: 

§ 141c.227 Chlortetracycline spray 
dressing (chlortetracycline hydrochlo¬ 
ride spray dressing) —(a) Potency. 
Spray the entire contents of the well 
shaken sample into a large tared beaker. 
Place in a vacuum desiccator, evacuate, 
and allow to stand at room temperature 
for 16 to 18 hours. After the gas has 
volatilized, accurately weigh the beaker 
and contents and determine the weight 
of the ointment ejected when used as 
directed in its labeling. Remove a 
representative quantity (usually 1 gram) 
of the oinment from the beaker, ac¬ 
curately determine its weight, and place 
in a separatory funnel containing ap¬ 
proximately 50 milliliters of peroxide- 
free ether. Proceed as directed in 
H41c.202 (a). The content of the im¬ 
mediate container is satisfactory if it 
contains not less than 85 percent of the 
number of grams of ointment that it is 
represented to contain. The potency of 
the ointment is satisfactory if it con¬ 
tains not less than 85 percent of the 
number of milligrams of chlortetracy¬ 
cline hydrochloride per gram that it is 
represented to contain. 


(b) Sterility. Using an amount of 
spray (usually 5 to 8 seconds) equivalent 
to approximately 40 milligrams of chlor¬ 
tetracycline from each container tested, 
proceed as directed in § 14la.2 of this 
chapter, except that neither penicillinase 
nor the control tube is used in the test 
for bacteria. 

(c) Moisture. Proceed as directed in 
§ 141a.8 (b) of this chapter. 

2. In § 141e.403. the section title and 
the last sentence of paragraph (a) are 
amended to read as follows: 

§ 141e.403 Bacitracin tablets; zinc 
bacitracin tablets —(a) Potency. • • • 
The content of bacitracin or zinc baci¬ 
tracin is satisfactory if it contains not 
less than 85 percent of the number of 
units per tablet that it is represented to 
contain. 

3. In § 141e.410, the section title and 
paragraph (a) (1) (i) are amended to 
read as follows: 

§ 141e.410 Bacitracin-neomycin tab¬ 
lets; zinc bacitracin-neomycin tablets — 

(a) Tablets —(1) Potency —(i) Bacitra¬ 
cin or zinc bacitracin content. Proceed 
as directed in § 141e.403 (a). Its con¬ 
tent of bacitracin or zinc bacitracin is 
satisfactory if it contains not less than 
85 percent of the number of units per 
tablet that it is represented to contain. 

4. Section 146.27 Antibiotics for fish 
diseases, is amended by inserting the 
word “tetracycline” and a comma fol¬ 
lowing the word “chlortetracycline,”. 

5. Part 146c is amended by adding the 
following new section: 

§ 146C.227 Chlortetracycline spray 
dressing (chlortetracycline hydrochlo¬ 
ride spray dressing )—(a) Standards of 
identity , strength, quality, and purity. 
Chlortetracycline spray dressing is 
chlortetracycline hydrochloride oint¬ 
ment and one or more suitable and 
harmless inert gases. It is sterile. The 
chlortetracycline hydrochloride oint¬ 
ment used conforms to the standards 
prescribed for chlortetracycline hydro¬ 
chloride ointment by § 146C.202 (a), ex¬ 
cept that its potency is not less than 
20 milligrams per gram. Each other 
substance used, if its name is recognized 
in the U. S. P. or N. F., conforms to the 
standards prescribed therefor by such 
official compendium. 

(b) Packaging, in all cases the im¬ 
mediate container shall be a tight con¬ 
tainer as defined by the U. S. P. and shall 
be of such composition as will not cause 
any change in the strength, quality, or 
purity of the contents beyond any limit 
therefor in applicable standards, except 
that minor changes so caused that are 
normal and unavoidable in good pack¬ 
aging, storage, and distribution practice 
shall be disregarded. Each such con¬ 
tainer shall contain not less than 30 
grams of ointment and shall contain one 
or more suitable and harmless inert 
gases. 

(c) Labeling. Each package shall bear 
on its label or labeling, as hereinafter 
indicated, the following: 

(1) On the outside wrapper or con¬ 
tainer and the immediate container: 

(i) The batch mark. 


(ii) The number of milligrams of 
chlortetracycline per gram of the chlor¬ 
tetracycline ointment and the number 
of grams of chlortetracyline ointment 
that shall be ejected when used as di¬ 
rected in the labeling. 

(iii) The statement “Expiration date 

-,” the blank being filled in with 

the date that is 24 months after the 
month during which the batch was cer¬ 
tified: Provided, however, That such ex¬ 
piration date may be omitted from the 
immediate container if such immediate 
container is packaged in an individual 
wrapper or container. 

(2) On the outside wrapper or con¬ 
tainer: 

(1) The statement “Caution: Federal 
law prohibits dispensing without pre¬ 
scription,” unless it is packaged for dis¬ 
pensing and it is intended solely for 
veterinary use and is conspicuously so 
labeled. 

(ii) If it is packaged for dispensing 
and it is intended for use by man. a 
reference specifically identifying a read¬ 
ily available medical publication con¬ 
taining information (including con¬ 
traindications and possible sensitiza¬ 
tion) adequate for the use of such drug 
by practitioners licensed by law to ad¬ 
minister it; or a reference to a brochure 
or other printed matter containing such 
information and a statement that such 
brochure or other printed matter will 
be sent on request: Provided, however . 
That this reference may be omitted if 
the information is contained in a cir¬ 
cular or other labeling within or at¬ 
tached to the package. 

(3) On the circular or other labeling 
within or attached to the package, if it is 
packaged for dispensing and it is in¬ 
tended solely for veterinary use and is 
conspicuously so labeled, adequate direc¬ 
tions and warnings for the veterinary use 
of such drug by the laity. 

(d) Request for certification; samples. 
(1) In addition to complying with the re¬ 
quirements of § 146.2 of this chapter, a 
person who requests certification of a 
batch shall submit w f ith his request a 
statement showing the batch mark, the 
number of packages of each size in such 
batch, the batch mark and (unless it was 
previously submitted) the date on which 
the latest assay of the chlortetracycline 
used in making the batch was completed, 
the quantity of each ingredient used in 
making such batch, the date on which 
the latest assay of the drug comprising 
such batch was completed, and that each 
ingredient used in making the batch 
conforms to the requirements prescribed 
therefor by this section. 

(2) Except as otherwise provided by 
subparagraph (4) of this paragraph, 
such person shall submit in connection 
with his request results of the tests and 
assays listed after each of the following, 
made by him on an accurately represent¬ 
ative sample of: 

(i) The batch: Average potency per 
gram, sterility, and moisture. 

(ii) The chlortetracycline used in 
making the batch: Potency, toxicity, 
moisture, pH, and crystallinity. 

(3) Except as otherwise provided by 
subparagraph (4) of this paragraph, 
such person shall submit in connection 
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with his request, in the quantities herein¬ 
after indicated, accurately representa¬ 
tive samples of the following: 

(i) The batch: 

(a) For all tests except sterility: 1 
immediate container for each 5,000 im¬ 
mediate containers in the batch, but in 
no case less than 5 or more than 12 
immediate containers. 

(b) For sterility testing: 10 immediate 
containers. 

Such samples shall be collected by taking 
single immediate containers at such in¬ 
tervals throughout the entire time of 
packaging the batch that the quantities 
packaged during the intervals are ap¬ 
proximately equal. 

(ii) The chlortetracycline used in 
making the batch: 5 packages, each con¬ 
taining approximately equal portions of 
not less than 60 milligrams, packaged in 
accordance with the requirements of 
§ 146c.201 (b). 

(iii) In case of an initial request for 
certification, each other ingredient used 
in making the batch: 1 package of each 
component of the ointment base, each 
containing approximately 200 grams. 

(4) No result referred to in subpara¬ 
graph (2) (ii) of this paragraph, and 
no sample referred to in subparagraph 
(3) (ii) of this paragraph, is required 
if such result or sample has been pre¬ 
viously submitted. 

(e) Fees. The fee for the services 
rendered with respect to each batch un¬ 
der the regulations in this part shall be: 

(1) $5.00 for each package in the 
samples submitted in accordance with 
paragraph (d) (3) (i) (a),(ii),and (iii) 
of this section. 

(2) If the Commissioner considers 
that investigations, other than examina¬ 
tion of such immediate containers, are 
necessary to determine whether or not 
such batch complies with the require¬ 
ments of § 146.3 of this chapter for the 
issuance of a certificate, the cost of such 
investigations. 

The fee prescribed by subparagraph (1) 
of this paragraph shall accompany the 
request for certification unless such fee 
is covered by an advance deposit main¬ 
tained in accordance with § 146.8 (d) of 
this chapter. 

6. Section 146e.403 is amended in the 
following respects: 

a. The section title and paragraph (a) 
are amended to read as follows: 

§ 146e.403 Bacitracin tablets . zinc 
bacitracin tablets; bacitracin supposi¬ 
tories, zinc bacitracin suppositories (if 
they are represented for vaginal use ); 
bacitracin implantation pellets, zinc ba¬ 
citracin implantation pellets (if they are 
represented for use by implanting under 
the skin of animals) —(a) Standards of 
identity, strength, quality, and purity . 
Bacitracin tablets and zinc bacitracin 
tablets are tablets composed of bacitra¬ 
cin or zinc bacitracin, with or without 
the addition of one or more suitable and 
harmless buffer substances, diluents, 
binders, lubricants, colorings, and flavor¬ 
ings. The potency of each tablet is not 
less than 1,000 units nor more than 
10,000 units. Its moisture content is not 
more than 5 percent. Unless it is rep¬ 
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resented to be used for inhalation ther¬ 
apy, the bacitracin used conforms to the 
requirements of § 146e.401 (a), except 
subparagraphs (1), (2), and (4) of that 
paragraph, but in no case is its potency 
less than 30 units per milligram. If it 
is represented to be used for inhalation 
therapy, the bacitracin used conforms to 
the requirements of § 146e.401 (a), ex¬ 
cept subparagraphs (2) and (4) of that 
paragraph. The zinc bacitracin used 
conforms to the requirements of 
§ 146e.418 (a). Each other substance 
used, if its name is recognized in the 
U. S. P. or N. F., conforms to the stand¬ 
ards prescribed therefor by such official 
compendium. 

b. Paragraph <b> Packaging is 
amended by deleting the word “bacitra¬ 
cin” from the first sentence. 

c. Paragraph (c> Labeling is amended 
by deleting the words “of bacitracin tab¬ 
lets” from the introduction to the para¬ 
graph. 

d. Paragraph (c) (1) (iv) is amended 
by deleting the word “bacitracin”. 

e. In paragraph (d) Requests for cer¬ 
tification * * *, subparagraph (1) is 
amended by deleting the words “of 
bacitracin tablets” and changing the 
words “bacitracin used” to read “baci¬ 
tracin or zinc bacitracin used”. 

f. Paragraph (d) (2) (ii) is changed 
to read as follows: 

(ii) The bacitracin or zinc bacitracin 
used in making the batch; potency, tox¬ 
icity, moisture, pH, and zinc content, if 
it is zinc bacitracin. 

g. Paragraph (d) (3) is amended by 
renumbering subdivision (iii) as (iv) and 
inserting the following new subdivision 
(iii) between subdivison (ii) and renum¬ 
bered subdivision (iv): 

(iii) The zinc bacitracin used in mak¬ 
ing the batch: 5 packages, each contain¬ 
ing approximately equal portions of not 
less than 1.0 gram, packaged in accord¬ 
ance with the requirements of § 146e.418 
(b). 

h. Paragraph (d) (4) is amended by 
changing the reference “ (3) (ii) ” to read 
“(3) (ii) or (iii)”. 

i. Paragraph (e) Fees is amended by 
deleting the words “of bacitracin tablets” 
from the introduction to the paragraph. 

j. Paragraph (e) (1) is amended by 
changing the reference “(d) (3) (ii) and 

(iii) ” to read “(d) (3) (ii), (iii), and 

(iv) 

7. Section 146e.410 (a) is amended as 
follows: 

a. The section title and the introduc¬ 
tion to the paragraph are changed to 
read: 

§ 146e.410 Bacitracin-neomycin tab¬ 
lets; zinc bacitracin-neomycin tablets. 
(a) Bacitracin-neomycin tablets and 
zinc bacitracin-neomycin tablets con¬ 
form to all requirements and are subject 
to all procedures prescribed by § 146e.403 
for bacitracin tablets and zince bacitra¬ 
cin tablets, except that: 

b. Paragraph (a) (1) is amended by 
changing the word “bacitracin” to read 
“bacitracin or zinc bacitracin.” 


c. Paragraph (a) (3) is revised to read 
as follows: 

(3) In lieu of the labeling prescribed 
for bacitracin tablets and zinc bacitracin 
tablets by i 146e.403 (c) (1) (ii) , each 
package shall bear on the outside wrap¬ 
per or container and the immediate con¬ 
tainer the number of units of bacitracin 
or zinc bacitracin and the number of 
milligrams of neomycin in each tablet 
of the batch. 

d. Paragraph (a) (4) is amended by 
changing the word “bacitracin” to read 
“bacitracin or zinc bacitracin”. 

Notice and public procedure are not 
necessary prerequisites to the promulga¬ 
tion of this order, and I so find, since 
it was drawn in collaboration with inter¬ 
ested members of the affected industry, 
since it conditionally relaxes existing re¬ 
quirements, and since it would be against 
public interest to delay providing for 
the amendments set forth above. 

I further find that the antibiotic drug 
tetracycline, when used for fish diseases, 
need not comply with the requirements 
of sections 502 (1) and 507 of the Federal 
Food, Drug, and Cosmetic Act in order to 
insure its safety and efficacy for the pur¬ 
pose indicated. 

This order shall become effective upon 
publication in the Federal Register, 
since both the public and the affected 
industry will benefit by the earliest ef¬ 
fective date, and I so find. 

(Sec. 701, 52 Stat. 1055; 21 U. S. C. 37i. In¬ 
terpret or apply sec. 507, 59 Stat. 463, as 
amended; 21 U. S. C. 357) 

Dated: August 22, 1955. 

[seal] John L. Harvey, 

Acting Commissioner 
of Food and Drugs. 

[P. R. Doc. 55-7028; Filed. Aug. 29. 1955; 

8:50 a. m.J 

TITLE 14—CIVIL AVIATION 

Chapter II—Civil Aeronautics Admin¬ 
istration, Department of Commerce 

[Arndt. 158] 

Part 609— Standard Instrument 
Approach Procedures 

procedure alterations 

The standard instrument approach 
procedure alterations appearing herein¬ 
after are adopted to become effective 
when indicated in order to promote 
safety. Compliance with the notice, 
procedures, and effective date provisions 
of section 4 of the Administrative Proce¬ 
dure Act would be impracticable and 
contrary to the public interest, and 
therefore is not required. 

Part 609 is amended as follows: 

Note: Where the general classification 
(LFR, VAR, ADP, ILS, GCA, or VOR). loca¬ 
tion. and procedure number (if any) of any 
procedure in the amendments which follow, 
are identical with an existing procedure, 
that procedure is to be substituted for the 
existing one, as of the effective date given, to 
the extent that It differs from the existing 
procedure; where a procedure is canceled, the 
existing procedure is revoked; new proce¬ 
dures are to be placed in appropriate alpha¬ 
betical sequence within the section amended. 
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RULES AND REGULATIONS 



These procedures shall become effective on the dates indicated in Column 1 of the procedures. 

(Sec. 205, 52 Stat. 984, as amended; 49 U. S. C. 425. Interpret or apply sec. 601, 52 Stat. 1007, as amended; 49 U. S. C. 551) 

[seal] P. B. Lee, 

Administrator of Civil Aeronautics, 

(F. R. Doc. 55-6755; Filed, Aug. 29, 1955; 8:45 a. m.J 
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TITLE 19—CUSTOMS DUTIES 

Chapter I—Bureau of Customs, 

Department of the Treasury 

|T. D. 63876) 

Part 4— Vessels in Foreign and 
Domestic Trades 

foreign clearances 

A recent employee suggestion recom¬ 
mended that the Bureau eliminate the 
requirement now contained in § 4.68 (b) 
of the Customs Regulations that a list be 
submitted showing the name and na¬ 
tionality of each member of the crew be¬ 
fore final clearance of a foreign vessel 
shall be granted. In view of the changes 
in the international situation which have 
occurred since the date of adoption of 
that requirement, the suggestion has 
been approved, and § 4.68 of the Customs 
Regulations is further amended by de¬ 
leting paragraph (b) and redesignating 
paragraph (c) as paragraph (b). 

(R. S. 161, sec. 2; 23 Stat. 118, as amended; 
5 U. S. C. 22. 46 U. S. C. 2) 

[seal] Ralph Kelly, 

Commissioner of Customs. 

Approved: August 23, 1955. 

David W. Kendall, 

Acting Secretary of the Treasury. 

IF. R. Doc. 55-6999; Filed, Aug. 29, 1955; 

8:46 a. m.J 


TITLE 26—INTERNAL REVENUE, 
1954 


Chapter I—Internal Revenue Service, 
Department of the Treasury 
Subchapter A—Income Tax 

[T. D. 6140] 

Part 1—Income Tax; Taxable Years 
Beginning After December 31, 1953 

Regulations under subchapter A of 
chapter 6 relating to returns and pay¬ 
ment of tax (consolidated returns), and 
subchapter B, related rules, of the In¬ 
ternal Revenue Code of 1954. 

S2C. 

1.1501 Statutory provisions; privilege to 

file consolidated returns. 

1.1501- 1 Privilege to file consolidated re¬ 

turns. 

1.1502 Statutory provisions; regulations. 

1.1502- 0 Introductory. 

1.1502- 1 Privilege of making consolidated 

returns. 

1 1502-2 Definitions. 

1.1502- 3 Applicability of other provisions 

of law. 


ADMINISTRATIVE PROVISIONS 


1.1502- 10 

1.1502- 11 

1.1502- 12 

1.1502- 13 

1.1502- 14 

1.1502- 15 

1.1502- 16 

1 1502-17 

1.1502- 18 

1 1502-19 


Exercise of privilege. 

Consolidated returns for subse¬ 
quent years. 

Making consolidated return and 
fili n g other forms. 

Change in affiliated group during 
taxable year. 

Accounting period of an affiliated 
group. 

Liability for tax. 

Common parent corporation 
agent for subsidiaries. 

Waivers. 

Failure to comply with regula¬ 
tions. 

Tentative carryback adjustments. 


No. 169 


COMPUTATION OF TAX. RECOGNITION OF CAIN OR 
LOSS, AND BASIS 

Sec. 

1.1502- 30 Computation of tax. 

1.1502- 31 Basis of tax computation. 

1.1502- 32 Method of computation of In¬ 

come for period of less than 12 


1.1502- 33 

1.1502- 34 

1.1502- 35 


1.1502-36 


1.1502- 37 

1.1502- 38 

1.1502- 39 

1.1502- 40 

1.1502- 41 

1.1502- 42 

1.1502- 43 

1.1502- 44 

1.1502- 45 

1.1502- 46 

1.1502- 47 

1.1502- 48 

1.1502- 49 

1.1502- 50 

1.1503 

1.1503- 1 

1.1504 

1.1504- 1 

1.1505 

1.1551 


1.1551-1 


1.1552 

1.1552-1 


months. 

Gain or loss from sale of stock, 
or bonds or other obligations. 

Sale of stock; basis for determin¬ 
ing gain or loss. 

Sale of bonds or other obligations; 
basis for determining gain or 
loss. 

Limitation on allowable losses on 
sale of stock, or bonds, or other 
obligations. 

Liquidations; recognition of gain 
or loss. 

Basis of property. 

Inventories. 

Bad debts. 

Sale and retirement by corpora¬ 
tion of its bonds. 

Capital loss limitations and carry¬ 
over. 

Credit for foreign taxes. 

Methods of accounting. 

Mine exploration expenditures. 

Depreciation. 

Election to deduct accrued taxes. 

Liability for tax under section 531. 

Additions to tax for failure to pay 
estimated tax. 

Gain on sale of bonds and other 
evidences of indebtedness. 

Statutory provisions: computation 
and payment of tax. 

Computation and payment of tax. 

Statutory provisions; definitions. 

Definitions. 

Statutory provisions; cross refer¬ 
ences. 

Statutory provisions: disallow¬ 
ance of surtax exemption and 
accumulated earnings credit. 

Disallowance of surtax exemption 
and accumulated earnings 
credit. 

Statutory provisions; earnings 
and profits. 

Earnings and profits. 


Authority: $§ 1.1501 to 1 1505 issued 
under sec. 7805. 68A Stat. 917; 26 U. S. C. 
7805. Interpret or apply sec. 1502; 68A 
Stat. 367; SS 1.1551 and 1.1551-1 Issued under 
sec. 7805, 68A Stat. 917; 26 U. S. C. 7805; 
§§ 1.1552 and 1.1552-1 issued under sec. 7805, 
68A Stat. 917; 26 U. S. C. 7805. Interpret or 
apply sec. 1552, 68A Stat. 371; 26 U. S. C. 7805. 


On July 2, 1955, notice of proposed 
rule making regarding the regulations 
for taxable years beginning after De¬ 
cember 31,1953, and ending after August 
16, 1954, except where otherwise pro¬ 
vided. under chapter 6 (relating to 
consolidated returns) of the Internal 
Revenue Code of 1954 was published in 
the Federal Register (20 F. R. 47I9>. 
After consideration of all such relevant 
matter as was presented by interested 
persons regarding the rules proposed, 
the following regulations are hereby 
adopted: 


§ 1.1501 Statutory provisions; privi¬ 
lege to file consolidated returns. 

Sec. 1501. Privilege to file consolidated re¬ 
turns. An affiliated group of corporations 
shall, subject to the provisions of this chap¬ 
ter, have the privilege of making a consoli¬ 
dated return with respect to the income tax 
imposed by chapter 1 for the taxable year in 
lieu of separate returns. The making of a 
consolidated return shall be upon the condi¬ 
tion that all corporations which at any time 
during the taxable year have been members 


of the affiliated group consent to all the con¬ 
solidated return regulations prescribed under 
section 1502 prior to the last day prescribed 
by law for the filing of such return. The 
making of a consolidated return shall be 
considered as such consent. In the case of 
a corporation which is a member of the 
affiliated group for a fractional part of the 
year, the consolidated return shall include 
the income of such corporation for such 
part of the year as it is a member of the 
affiliated group. 

§ 1.1501-1 Privilege to file consoli¬ 
dated returns. For regulations relating 
to the privilege of filing consolidated re¬ 
turns, see § 1.1502-0 and following. For 
convenience, the several sections of the 
regulations under section 1502 have to 
the extent practicable, been given num¬ 
bers corresponding, respectively, to the 
section numbers of prior consolidated re¬ 
turns regulations but preceded by the 
code number 1.1502. 

§ 1.1502 Statutory provisions; regula¬ 
tions. 

Sec. 1502. Regulations. The Secretary or 
his delegate shall prescribe such regulations 
as he may deem necessary In order that the 
tax liability of any affiliated group of cor¬ 
porations making a consolidated return and 
of each corporation in the group, both dur¬ 
ing and after the period of affiliation, may be 
returned, determined, computed, assessed, 
collected, and adjusted, in such manner as 
clearly to reflect the income-tax liability and 
the various factors necessary for the deter¬ 
mination of such liability, and in order to 
prevent avoidance of such tax liability. 

§ 1.1502-0 Introductory. The regu¬ 
lations prescribed under section 1502 of 
the Internal Revenue Code of 1954 are 
applicable in the case of all corpora¬ 
tions (with certain statutory excep¬ 
tions) to taxable years beginning after 
December 31, 1953, and ending after 
August 16,1954, and with respect to such 
taxable years, the regulations under sec¬ 
tion 1502 supersede 26 CFR Part 24 
(Regulations 129). Any provision of 
the regulations under such section, the 
applicability of which is stated in terms 
of a specific date (occurring after De¬ 
cember 31. 1953) or in terms of taxable 
years ending after a specific date (oc¬ 
curring after December 31, 1953), shall 
apply to taxable years ending after such 
specific date. Each such provision shall 
in the case of a taxable year subject to 
26 CFR Part 24 (Regulations 129), be 
deemed included in 26 CFR Part 24 
(Regulations 129) but shall be appli¬ 
cable only to taxable years ending after 
suc h spe cific date. The provisions of 
26 CFR Part 24 (Regulations 129), 
superseded by provisions of the regula¬ 
tions under section 1502, the applicabil¬ 
ity of which is stated in terms of a 
specific date (occurring after December 
31, 1953) shall be deemed to be included 
in the regulations under such section but 
shall be applicable only to the period 
prior to the taking effect of the corre¬ 
sponding provision of the regulations 
under such section. 

5 1.1502-1 Privilege of making con¬ 
solidated returns, (a) Section 1501 gives 
to the corporations of an affiliated group 
the privilege of making a consolidated 
income tax return for the taxable year 
in lieu of separate returns. This priv¬ 
ilege is given, however, upon the condi¬ 
tion that all corporations which have 
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been members of the affiliated group at 
any time during the taxable year for 
which the return is made consent to the 
regulations under section 1502 applicable 
to such taxable year and any amend¬ 
ments thereof duly prescribed prior to 
the last day prescribed by law for the 
filing of the return; and the making of 
the consolidated return is considered as 
such consent. 

(b) With respect to a taxable year to 
which 26 CFR Part 24 (Regulations 129), 
as amended by the regulations under sec¬ 
tion 1502 is applicable, the regulations to 
which consent is made are those in 26 
CFR Part 24 (Regulations 129), as 
amended, and as further amended by 
the regulations under such section. With 
respect to a taxable year to which the 
regulations under section 1502 are appli¬ 
cable, the regulations to which consent is 
made are the regulations under such sec¬ 
tion as changed to the extent that por¬ 
tions of 26 CFR Part 24 (Regulations 
129) are applicable. For example, in the 
case of a fiscal year ending October 31, 
1954, th e Int ernal Revenue Code of 1939 
and 26 CFR Part 24 (Regulations 129) 
are applicable to a consolidated return 
filed for such year. In such case, if the 
first distribution in pursuance of a plan 
of complete liquidation of a member of 
the affiliated group occurs on or after 
June 22, 1954, § 1.1502-38 is applicable 
in lieu of 26 CFR 24.38. On the other 
hand, if such a distribution occurs be¬ 
fore June 22, 1954, 26 CFR 24.38 is appli¬ 
cable. Similarly in the case of a return 
filed for the calendar year 1954. the 
Internal Revenue Code of 1954 and the 
regulations under section 1502 are appli¬ 
cable. In such case, if the first distri¬ 
bution in pursuance of a plan of com¬ 
plete liquidation of a member of the 
affiliated group occurs prior to June 22, 
1954, 26 CFR 24.38 is applicable in lieu 
of § 1.1502-38. If such distribution oc¬ 
curs on or after June 22,1954, § 1.1502-38 
is applicable. 

(c) The last day prescribed by law 
for the filing of the return includes the 
last day of the period of any extension 
of time granted by the Commissioner. 

(d) The tax liability of the members 
of the affiliated group for the taxable 
year involved will be determined in ac¬ 
cordance with the provisions of the regu¬ 
lations to which consent is given and 
without regard to any changes of the 
rules therein prescribed made subsequent 
to the last day prescribed by law for 
the filing of the return for such year. 

§ 1.1502-2 Definitions — (a) Code. 
The term “Code" means the Internal 
Revenue Code of 1954 and the sections 
of statutory law referred to in the regu¬ 
lations under section 1502 unless other¬ 
wise stated, are sections of that Code. 

(b> Affiliated group. (1) The term 
“affiliated group" is defined in section 
1504 and includes the common parent 
corporation and every other corporation 
for the period during which such corpo¬ 
ration is a member of the affiliated group 
within the meaning of such section. It 
does not include any corporation which 
is not an “includible corporation" as 
defined by section 1504 (b). An includi¬ 
ble corporation is defined by such section 
to mean any corporation, except— 
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(1) A corporation exempt under sec¬ 
tion 501 from the taxes imposed by sub¬ 
title A; 

(ii) An insurance company subject to 
taxation under section 802 or 821 (except 
as provided in section 1504 (c)); 

(iii) A foreign corporation (except as 
provided in section 1504 (d)); 

(iv) A corporation entitled to the ben¬ 
efits of section 931 by reason of receiv¬ 
ing a large percentage of its income 
from sources within possessions of the 
United States; 

(v) A corporation organized under the 
China Trade Act, 1922; 

(vi) A regulated investment company 
subject to tax under subchapter M of 
chapter 1; and 

(vii) An unincorporated business en¬ 
terprise subject to tax as a corporation 
under section 1361. 

The consolidated income tax return 
must include every includible corpora¬ 
tion which, under the provisions of sec¬ 
tion 1504, is a member of the affiliated 
group. No corporation which is con¬ 
nected by stock ownership with an affili¬ 
ated group of includible corporations 
through a nonincludible corporation 
may be included in the consolidated re¬ 
turn of such group. In no case may a 
consolidated return be filed by subsidi¬ 
ary corporations as an affiliated group 
unless the common parent corporation 
through which the subsidiaries are con¬ 
nected is a member of the group. For 
instance, there will not be recognized 
as an affiliated group two domestic in¬ 
dustrial corporations, the common par¬ 
ent corporation of which is a regulated 
investment company subject to tax 
under subchapter M of chapter 1. 

(2) An insurance company subject to 
tax under section 831 is an includible 
corporation and may be included in an 
affiliated group, together with corpora¬ 
tions other than insurance companies 
taxable under section 802 or 821. Insur¬ 
ance companies subject to tax under sec¬ 
tion 802 or 821 are not includible corpo¬ 
rations under section 1504 (b). Under 
section 1504 (c), however, a domestic in¬ 
surance company taxable under section 
802 may be included in an affiliated 
group comprised solely of other domestic 
insurance companies taxable under sec¬ 
tion 802; it may not be included in an 
affiliated group with other corporations. 
An affiliated group of domestic insurance 
companies taxable under section 802 may 
not include a domestic insurance com¬ 
pany taxable under section 821 or 831. 

(3) In the case of a domestic corpo¬ 
ration owning or controlling, directly or 
indirectly. 100 percent of the capital 
stock (exclusive of directors’ qualifying 
shares) of a corporation organized under 
the laws of Canada or of Mexico and 
maintained solely for the purpose of 
complying with the laws of such country 
as to title and operation of property, 
such foreign corporation may, at the 
option of the domestic corporation, be 
treated for income tax purposes as a 
domestic corporation. The option to 
treat such foreign corporation as a do¬ 
mestic corporation so that it may be 
included in a consolidated return must 
be exercised at the time of making the 
consolidated return, and cannot be exer¬ 


cised at any time thereafter. If the elec¬ 
tion is exercised to treat such foreign 
corporation as a domestic corporation, 
it must be included in the consolidated 
return of the affiliated group of which it 
is a member for each consecutive year 
thereafter for which such group makes 
or is required to make a consolidated 
return. 

(4) An affiliated group of corpora¬ 
tions, within the meaning of section 1504 
of the Code, is formed at the time that 
the common parent corporation, w'hich 
is an includible corporation, becomes the 
owmer directly of stock possessing at 
least 80 percent of the voting power of 
all classes of stock and at least 80 per¬ 
cent of each class of nonvoting stock 
(not including nonvoting stock which 
is limited and preferred as to dividends) 
of another includible corporation; a 
corporation becomes a member of such 
an affiliated group at the time that one 
or more members of such group become 
the owners directly of stock possessing 
at least 80 percent of the voting power 
of all classes of its stock and at least 
80 percent of each class of its nonvoting 
stock (not including nonvoting stock 
w T hich is limited and preferred as to 
dividends); and a corporation ceases 
to be a member of such an affiliated 
group at the time that the members of 
such group cease to own directly stock 
possessing at least 80 percent of the vot¬ 
ing power of all classes of its stock, or at 
least 80 percent of each class of its non¬ 
voting stock (not including nonvoting 
stock which is limited and preferred as 
to dividends). 

(c) Consolidated return period. The 
term “consolidated return period" means 
the taxable year 1929, or any subsequent 
taxable year, for which a consolidated 
return is made or is required, income tax 
return, excess profits tax return, or both, 
including the period during which a sub¬ 
sidiary corporation is engaged in dis¬ 
tributing its assets in liquidation. 

(d) Subsidiary. The term “subsid¬ 
iary" means a corporation (other than 
the common parent corporation) which 
is a member of the affiliated group dur¬ 
ing any part of the consolidated return 
period. 

(e) Tax. The term “tax" means any 
tax imposed by chapter 1 of subtitle A. 
and includes any interest, penalty, addi¬ 
tional amount, or addition to the tax, 
payable in respect thereof. 

(f) Terms defined in Internal Revenue 
Code. Terms which are defined in the 
Code shall, when used in the regulations 
under section 1502 have the meaning 
assigned to them by the Code, unless 
specifically otherwise defined. 

(g) Regulated public utility. (D 
The term “regulated public utility" 
means a corporation described in sec¬ 
tion 1503 (c). It includes a corporation 
(i) whose operations are an integral 
part of the furnishing or sale of a prod¬ 
uct or service described in such section 
by an interconnected and coordinated 
public utility system or systems and (ii) 
whose rates for furnishing products or 
services to the system or systems are 
established or approved by a regulatory 
body described in section 1503 (c) (1>- 
For the purpose of determining whether 
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or not 80 percent of the gross income 
of the corporation is from the furnish¬ 
ing or sale of such product or service, 
income received in consideration for the 
product or service described shall in¬ 
clude only income received directly 
therefrom and income from the furnish¬ 
ing or sale of byproducts and residual 
products which are directly necessary 
and incidental to the furnishing of such 
product or service. In determining 
under (i) whether the operations of a 
particular corporation constitute an in¬ 
tegral part of the “furnishing or sale’* 
of a product or service described in sec¬ 
tion 1503 (c), the income of a corpora¬ 
tion shall be deemed to be from such 
source only to the extent that it is in con¬ 
sideration for necessary processing of 
either the product described in section 
1503 (c) or the essential facilities used 
in making available to customers such 
product or service. 

§ 1.1502-3 Applicability of other 
provisions of law. Any matter in the 
determination of which the provisions 
of the regulations under section 1502 are 
not applicable shall be determined in 
accordance with the provisions of the 
Code or other law applicable thereto. 

ADMINISTRATIVE PROVISIONS 

§ 1.1502-10 Exercise of privilege — 

(a) When privilege must be exercised. 
The privilege of making a consolidated 
return under section 1502 for any tax¬ 
able year of an affiliated group must be 
exercised at the time of making the re¬ 
turn of the common parent corporation 
for such year. For this purpose, the 
return is considered as made on the due 
date of such return (including any ex¬ 
tensions of time granted by the Com¬ 
missioner). regardless of the actual 
previous date of filing. Under no cir¬ 
cumstances can such privilege be exer¬ 
cised at any time thereafter. The filing 
of separate returns for a taxable year 
does not constitute an election binding 
upon the corporation in subsequent 
years. If the privilege is exercised at 
the time of making the return, separate 
returns cannot thereafter be made for 
such year. (See, however, § 1.1502-18, 
relating to failure to comply with the 
regulations under section 1502.) 

(b) Effect of tentative returns. In no 
case will the privilege under paragraph 

(a) of this section be considered as exer¬ 
cised at the time of making a so-called 
“tentative return" (made, for example, 
in order to obtain an extension of time 
for making the return required by law). 
However, if any such tentative return 
is made upon the basis of a consolidated 
return or a separate return, the return 
required by law must be made upon the 
same basis, unless upon the making of 
the return required by law (either a sep¬ 
arate return or a consolidated return, 
as the case may be) the payments there¬ 
tofore made and to be made are ad¬ 
justed in a manner satisfactory to the 
Commissioner. 

(c) Estimated tax. (1). Except as 
provided in subparagraph (2) of this 
paragraph, the provisions of section 6016 
delating to declarations of estimated tax 
by corporations) and section 6154 (re¬ 
lating to payments of estimated tax by 


corporations) shall be applicable to the 
several members of an affiliated group 
in the same manner and to the same 
extent as in the case of corporations 
filing separate returns, whether or not 
such affiliated group files a consolidated 
return. The declaration of estimated 
tax shall be filed and payments shall be 
made to the director for the district pre¬ 
scribed for the filing of a separate income 
tax return in the case of each member 
of the group required to file a declara¬ 
tion of estimated tax. If a consolidated 
return is filed, the amounts of any pay¬ 
ments made with respect to the consoli¬ 
dated return period shall be credited 
against the tax liability of the affiliated 
group with respect to the consolidated 
return period. 

(2) If the affiliated group intends to 
file a consolidated return for the taxable 
year, the common parent corporation 
may file a declaration of estimated tax 
for the group. In such case, all of the 
several members of the affiliated group 
shall be treated for the purpose of ap¬ 
plying the provisions of sections 6016 
and 6154 as a single corporation. Where 
such a declaration is filed, each subsidi¬ 
ary shall notify the director for the dis¬ 
trict prescribed for the filing of a sepa¬ 
rate income tax return by such subsidiary 
that its estimate is included in the decla¬ 
ration made by the common parent cor¬ 
poration. If the affiliated group does not 
file a consolidated return for the year for 
which such a declration is filed, the pay¬ 
ments made with respect to such decla¬ 
ration shall be apportioned among the 
several members of the group in the 
manner designated by the common par¬ 
ent corporation for the purpose of de¬ 
termining any addition to the tax pro¬ 
vided by section 6655. 

(3) In any case in which an affiliated 
group has made payments with respect 
to a declaration made on a group basis 
and such group does not file a consoli¬ 
dated return for the taxable year, the 
payments made thereon shall be applied 
against the tax liability of the members 
of the group in a manner satisfactory to 
the Commissioner. 

(4) See § 1.1502-15 (relating to liabil¬ 
ity for tax) and 5 1.1502-49 (relating to 
additions to tax for failure to pay esti¬ 
mated tax). 

§ 1.1502-11 Consolidated returns for 
subsequent years —(a) Consolidated re - 
turns required for subsequent years. If 
a consolidated return is made under sec¬ 
tion 1502 for any taxable year, a con¬ 
solidated return must be made for each 
subsequent taxable year during which 
the affiliated group remains in existence 
unless (1) a corporation (other than a 
corporation created or organized, di¬ 
rectly or indirectly, by a member of the 
group) has become a member of the 
group during such subsequent taxable 
year, or (2) subsequent to the exercise 
of the election to make consolidated re¬ 
turns, subtitle A of the Code to the 
extent applicable to corporations, or the 
regulations under section 1502 which 
have been consented to, have been 
amended and any such amendment is 
of a character which makes substan¬ 
tially less advantageous to affiliated 
groups as a class the continued filing of 


consolidated returns, regardless of the 
effective date of such amendment, or (3) 
the Commissioner, prior to the time of 
making the return, upon application 
made by the common parent corporation 
and for good cause shown, grants per¬ 
mission to change. For the purpose of 
subparagraph (2) of this paragraph, the 
expiration of a provision shall be con¬ 
sidered as an amendment to the Code 
made on the date of such expiration. 

(b) Effect of separate returns when 
consolidated return is required. If the 
making of a consolidated return is re¬ 
quired for any taxable year, the tax lia¬ 
bility of the members of the affiliated 
group shall be computed in the same 
manner as if a consolidated return had 
been made, even though separate re¬ 
turns are made; amounts assessed upon 
the basis of separate returns shall be 
considered as having been assessed upon 
the basis of a consolidated return; and 
amounts paid upon the basis of separate 
returns shall be considered as having 
been paid by the common parent cor¬ 
poration. In such cases the making of 
separate returns shall not be considered 
as the making of a return for the pur¬ 
pose of computing any period of limita¬ 
tion or any deficiency. If a consolidated 
return for such taxable year is there¬ 
after made, such return shall, for the 
purpose of computing periods of limita¬ 
tion and any deficiency, be considered 
as the return for such year. 

(c) When affiliated group remains in 
existence. For the purpose of the reg¬ 
ulations under section 1502, an affiliated 
group shall be considered as remaining 
in existence if the common parent cor¬ 
poration remains as a common parent 
and at least one subsidiary remains af¬ 
filiated with it. whether or not such sub¬ 
sidiary was a member of the group at 
the time the group was formed and 
whether or not one or more corporations 
have become subsidiaries or have ceased 
to be subsidiaries at any time after the 
group was formed. 

(d) When affiliated group terminates. 
For the purpose of the regulations under 
section 1502, an affiliated group shall be 
considered as terminated if the common 
parent corporation ceases to be the com¬ 
mon parent or if there is no subsidiary 
affiliated with it. 

§ 1.1502-12 Making consolidated re¬ 
turn and filing other forms —(a) Con¬ 
solidated return made by common parent 
corporation. A consolidated return shall 
be made on Form 1120 by the common 
parent corporation for the affiliated 
group. Such return shall be filed at the 
time and in the office of the director of 
internal revenue for the district pre¬ 
scribed for the filing of a separate return 
by such common parent corporation. 

(b) Authorizations and coiisents. 
Each subsidiary must prepare duplicate 
originals of Form 1122, consenting to 
the regulations under section 1502 and 
authorizing the common parent corpora¬ 
tion to make a consolidated return on its 
behalf for the taxable year and author¬ 
izing the common parent (or, in the 
event of its failure, the Commissioner 
or the district director) to make a con¬ 
solidated return on its behalf (as long 
as it remains a member of the affiliated 
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group), for each year thereafter for 
which, under § 1.1502-11 (a), the making 
of a consolidated return is required. One 
of such forms, as prepared by each sub¬ 
sidiary shall be attached to the consoli¬ 
dated return, as a part thereof; and the 
other shall be filed, at or before the time 
the consolidated return is filed, in the 
office of the director for the district pre¬ 
scribed for the filing of a separate return 
by such subsidiary. No such consent 
can be withdrawn or revoked at any time 
after the consolidated return is filed. 

(c) Affiliations schedule filed by com¬ 
mon parent corporation . The common 
parent corporation shall prepare Form 
851 (Affiliations Schedule), which shall 
be attached to and made a part of the 
consolidated return. 

(d) Persons qualified to execute re¬ 
turns and forms. Each return or form 
required to be made or prepared by a 
corporation must be executed by the 
person authorized under section 6062 to 
execute returns of separate corporations. 
In cases where receivers or trustees in 
bankruptcy are operating the property 
or business of corporations, each return 
or form required to be made or prepared 
by such corporation must be executed by 
the receiver or trustee, as the case may 
be, pursuant to an order or instructions 
of the court, and be accompanied by a 
copy of such order or instructions. 

(e) Signatures in case subsidiary has 
left affiliated group. Since Form 1122 
is required even though, during the tax¬ 
able year of the common parent corpo¬ 
ration, the subsidiary (because of a dis¬ 
solution or sale of stock, or otherwise) 
has ceased to be a member of the affili¬ 
ated group, it may be advisable for the 
common parent to obtain the proper sig¬ 
natures to the form prior to the time the 
subsidiary ceases to be a member of the 
group. 

§ 1.1502-13 Change in affiliated 
group during taxable year 1 —(a) Gen¬ 
eral rule . Except as hereinafter pro¬ 
vided, a consolidated return must include 
the income of the common parent corpo¬ 
ration and of each subsidiary for the 
entire taxable year of the affiliated group. 

(b) Formation of affiliated group after 
\beginning of year. If an affiliated group 
is formed after the beginning of the tax¬ 
able year of the corporation which be¬ 
comes the common parent corporation, 
the consolidated return must include the 
income of the common parent for its 
entire taxable year (excluding any por¬ 
tion of such year during which its in¬ 
come is included in the consolidated 
return of another affiliated group) and 
the income of each subsidiary from the 
time it became a member of the affiliated 
group. 

(c) Complete termination of affiliated 
group prior to close of taxable year. If 
an affiliated group is terminated prior to 
the close of the taxable year of the group, 
the consolidated return must include the 
income of the common parent corpora¬ 
tion for its entire taxable year (exclud¬ 
ing any portion of such year during 


1 This section has no bearing upon the 
question whether a consolidated return may 
or must be made, but relates only to the 
effect of changes in the affiliated group 
during the taxable year. 
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which its income is included in the con¬ 
solidated return of another affiliated 
group) and of each subsidiary for the 
period prior to the termination. (See 
paragraphs (c) and (d) of § 1.1502-11 in 
determining whether the group has 
terminated.) 

(d) Addition to affiliated group of a 
subsidiary during year. If a corporation 
becomes a member of the affiliated group 
during the taxable year of the group, 
the consolidated return must include its 
income from the time when it became 
a member of the group. 

(e) Elimination from affiliated group 
of a subsidiary during year. If a subsidi¬ 
ary ceases to be a member of the affili¬ 
ated group during the taxable year of 
the group, the consolidated return must 
include its income for the period during 
which it was a member of the group. 

(f) Period of 30 days or less may be 
disregarded. A subsidiary may at its op¬ 
tion be considered as having been a 
member of the affiliated group during the 
entire taxable year of the group (or dur¬ 
ing the entire period of the existence of 
the subsidiary, whichever is shorter) if 
the period during which it was not a 
member of such group does not exceed 
30 days. If a corporation has been a 
member of the affiliated group for a pe¬ 
riod of less than 31 days during the tax¬ 
able year of the group, it may at its 
option be considered as not having been 
a member of the group during the tax¬ 
able year. An option under this para¬ 
graph must be exercised at the time the 
consolidated return is made. 

(g) Separate returns for periods not 
included in consolidated return. If a 
corporation, during its taxable year (de¬ 
termined without regard to the affilia¬ 
tion) , becomes a member of an affiliated 
group, its income for the portion of such 
taxable year not included in the con¬ 
solidated return of such group must be 
included in a separate return (or, if a 
member of another affiliated group 
which makes a consolidated return for 
such period, then in such consolidated 
return). If a corporation ceases to be a 
member of the affiliated group during 
the taxable year of the group, its income 
for the period after the time when it 
ceased to be a member of the group must 
be included in a separate return (or, if it 
becomes a member of another affiliated 
group which makes a consolidated re¬ 
turn for such period, then in such con¬ 
solidated return). 

(h) Time for making separate returns 
for periods not included in consolidated 
return. If a corporation, during its tax¬ 
able year (determined without regard to 
the affiliation), becomes a member of an 
affiliated group, the separate return re¬ 
quired for the portion of such taxable 
year during which it was not a member 
of the group must be made on or before 
the 15th day of the third month follow¬ 
ing the close of its taxable year (deter¬ 
mined without regard to the affiliation). 
For example, Corporation P, reporting 
its income on a calendar year basis, ac¬ 
quires on January 1, 1954, all the stock 
of Corporation S, which reports its in¬ 
come on a fiscal year basis ending March 
31. P and S elect to make a consoli¬ 
dated return for the calendar year 1954. 
The separate return of S for the taxable 


period April 1, 1953, to December 31, 
1953, should be made on or before June 
15, 1954. 

§ 1.1502-14 Accounting period of an 
affiliated group, (a) The taxable year 
of an affiliated group which makes a 
consolidated return shall be the same as 
the taxable year of the common parent 
corporation; and, upon having elected 
to file a consolidated return, each sub¬ 
sidiary corporation shall, not later than 
the close of the first consolidated taxable 
year ending thereafter, adopt an annual 
accounting period, fiscal year or calen¬ 
dar year as the case may be, in con¬ 
formity with that of the common parent. 

(b) If a change of accounting period 
is necessary in order to conform the 
accounting periods of the common par¬ 
ent and of its subsidiaries. Form 1128 
shall be submitted at or before the 
time of filing the consolidated return 
for the taxable year in which the sub¬ 
sidiary has first adopted the parent cor¬ 
poration’s annual accounting period. 

(c) With respect to computations for 
years involved in the change to the con¬ 
solidated basis, see § 1.1502-32. 

§ 1.1502-15 Liability for fax—(a) 
Several liability of members of affiliated 
group. Except as provided in paragraphs 
(b) and (c) of this section, the common 
parent corporation and each subsidiary, 
a member of the affiliated group during 
any part of a consolidated return period, 
shall be severally liable for the tax (in¬ 
cluding any deficiency in respect 
thereof) computed as provided in 
§ 1.1502-30, and for any addition to the 
tax computed as provided in § 1.1502-49 
for underpayment of estimated tax for 
the consolidated return period. 

(b) Liability of a corporation in bank¬ 
ruptcy or receivership. If, at the time of 
filing a consolidated return, one or more, 
but not all, of the members of the affiiii- 
ated group are in bankruptcy under the 
laws of the United States or in receiver¬ 
ship in any court of the United States 
or of any State, Territory, or the District 
of Columbia, then the liability under 
paragraph (a) of this section of each 
such member of the group with respect 
to the period covered by such return 
shall not exceed such portion of the con¬ 
solidated tax liability for such period 
as the several corporations included in 
the consolidated return may, subject to 
the approval of the Commissioner, agree 
upon, or, in the absence of such an 
agreement, an amount equal to its liabil¬ 
ity for such year computed as if a sepa¬ 
rate return had been filed. 

(c) Liability of subsidiary after with¬ 
drawal. If a subsidiary has ceased to be 
a member of the affiliated group, its 
liability under paragraph (a) of this sec¬ 
tion shall remain unchanged, except 
that if such cessation occurred prior to 
the date upon which any deficiency is as¬ 
sessed and resulted from a bona fide 
sale of stock for fair value, the Commis¬ 
sioner may, if he believes that the as¬ 
sessment or collection of the balance 
of the deficiency will not be jeopardized, 
make assessment and collection of such 
deficiency from such former subsidiary 
in an amount not exceeding the portion 
thereof allocable to it upon the bases 
of income used in the computations, re- 
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spectively, of the normal tax, the surtax, 
and any other tax imposed by chapter 
1 of subtitle A included in such defi¬ 
ciency. 

(d) Effect of intercompany agree¬ 
ments. Any agreement entered into by 
one or more members of the affiliated 
group with any other members of such 
group or with any other person shall in 
no case have the effect of reducing the 
liability perscribed under this section. 

(e) Liability of transferee not af¬ 
fected. This section shall not be con¬ 
sidered as extinguishing or diminishing 
any liability, at law or in equity, of a 
transferee of property of a taxpayer, 
including any liability under any provi¬ 
sion of law, State or Federal, relating 
to liabilities pursuant to corporate dis¬ 
solution or transfer or distribution of 
assets, whether or not in connection with 
a merger or consolidation. 

§ 1.1502-16 Common parent corpora¬ 
tion agent for subsidiaries —(a) Scope 
of agency of common parent corpora¬ 
tion. Except as provided in paragraphs 
(b) and (c) of this section—The com¬ 
mon parent corporation shall be for all 
purposes (other than the making of the 
subsidiary consent required by § 1.1502- 
12 (b)) in respect of the tax for the 
taxable year for which a consolidated 
return is made or is required, the sole 
agent, duly authorized to act in its own 
name in all matters relating to such tax, 
for each corporation which during any 
part of such year was a member of the 
affiliated group. The corporations, 
other than the common parent, shall not 
have authority to act for or to represent 
themselves in any such matter. For 
example, all correspondence will be car¬ 
ried on directly with the common 
parent; notices of deficiencies will be 
mailed only to the common parent, and 
the mailing to the common parent shall 
be considered as a mailing to each such 
corporation; notice and demand for pay¬ 
ment of taxes will be given only to the 
common parent, and such notice and 
demand shall be considered as a notice 
and demand to each such corporation; 
the common parent will file petitions 
and conduct proceedings before The Tax 
Court of the United States, and any 
such petition shall be considered as 
having also been filed by each such cor¬ 
poration; the common parent will file 
claims for refund or credit; refunds will 
be made directly to and in the name of 
the common parent and will discharge 
any liability of the Government in re¬ 
spect thereof to any such corporation; 
and the common parent in its name will 
give waivers, give bonds, and execute 
closing agreements, offers in compro¬ 
mise, and all other documents, and any 
waiver or bond so given, or agreement, 
offer in compromise, or any other docu¬ 
ment so executed, shall be considered as 
having also been given or executed by 
each such corporation. Notwithstand¬ 
ing the provisions of this paragraph, 
however, any notice of deficiency, in 
respect of the tax for a consolidated 
return period, will name each corpora¬ 
tion which was a member of the affili¬ 
ated group during any part of such pe¬ 
riod, and any assessment (whether of 
the original tax or of a deficiency) will 


be made in the name of each such cor¬ 
poration (but a failure to include the 
name of any such corporation will not 
affect the validity of the notice of de¬ 
ficiency or the assessment as to the other 
corporations); any notice and demand 
for payment will name each corporation 
which was a member of the affiliated 
group during any part of such period 
(but a failure to include the name of any 
such corporation will not affect the 
validity of the notice and demand as to 
the other corporations); and any levy 
(or warrant or notice in respect thereof), 
any notice of a lien, or any other pro¬ 
ceeding to collect the amount of any 
assessment, after the assessment has 
been made, will name the corporation 
from which such collection is to be 
made. The provisions of this paragraph 
shall apply whether or not a consoli¬ 
dated return is made for any subse¬ 
quent year, and whether or not one or 
more subsidiaries have become or have 
ceased to be members of the group at 
any time. Notwithstanding the provi¬ 
sions of this paragraph, the Commis¬ 
sioner may, if he deems it advisable, deal 
directly with any member of the group 
in respect of its liability, in which event 
such member shall have full authority 
to act for itself. 

(b) Effect of withdrawal of subsidiary. 
For the purpose of the assertion, assess¬ 
ment. and collection of any deficiency, 
and of a credit or refund of any amount 
paid by a former subsidiary as a defici¬ 
ency determined under § 1.1502-15 (c). 
but for no other purpose, the agency of 
the common parent corporation in re¬ 
spect of any subsidiary which has ceased 
to be a member of the affiliated group 
shall be terminated upon the expiration 
of 30 days (or prior thereto if the Com¬ 
missioner consents) from the date upon 
which such subsidiary files written 
notice with the Commissioner that it has 
ceased to be a member of the affiliated 
group and that it is terminating such 
agency. For example, if a subsidiary 
has ceased to be a member of the group 
(and if the 30-day period has expired) 
prior to the mailing of a notice of de¬ 
ficiency to the common parent, a sepa¬ 
rate notice of deficiency will be mailed 
in due course to the subsidiary in respect 
of its deficiency if it becomes necessary 
to enforce its liability. 

(c) Effect of dissolutioji of common 
parent corporation. If the common 
parent corporation contemplates dissolu¬ 
tion, or is about to be dissolved, or if for 
any other reason its existence is about to 
terminate, it shall forthwith notify the 
Commissioner of such fact and designate, 
subject to the approval of the Commis¬ 
sioner, another member of the affiliated 
group to act as agent in its place to the 
same extent and subject to the same con¬ 
ditions and limitations as are applicable 
to the common parent. If the notice 
thus required is not given by the com¬ 
mon parent, the remaining members of 
the group may, subject to the approval 
of the Commissioner, designate another 
member of the group to act as such 
agent, and notice of such designation 
shall be given to the Commissioner. 
Until a notice in writing designating a 
new agent has been received by the Com¬ 
missioner, any notice of deficiency or 


other communication mailed to the com¬ 
mon parent shall be considered as having 
been properly mailed to the agent of the 
group; or. if the Commissioner has rea¬ 
son to believe that the existence of the 
common parent has terminated, he may. 
if he deems it advisable, deal directly 
with any member of the group in respect 
of its liability. 

§ 1.1502-17 Waivers—( a) Effect of 
waiver given by common parent corpo¬ 
ration. Any consent given by the com¬ 
mon parent corporation (or by an agent 
in accordance with paragraph (c) of 
§ 1.1502-16) extending the time within 
which an assessment may be made or 
levy or proceeding in court begun, 
in respect of the tax for a consolidated 
return period, shall be applicable (1) to 
each corporation which was a member 
of the affiliated group during any part 
of such period (whether or not any such 
corporation has ceased to be a member 
of the group), and (2) to each corpora¬ 
tion the income of which was included 
in the consolidated return, or which filed 
Form 1122, for such period, even though 
it is subsequently determined that such 
corporation was not a member of the 
group. 

(b) Acceptance of waivers from com¬ 
mon parent corporation and alleged sub¬ 
sidiary. In no case will a separate waiver 
be accepted from a corporation the in¬ 
come of which was included in the con¬ 
solidated return (for example, a corpo¬ 
ration which the Commissioner deter¬ 
mines was not a member of the affiliated 
group), or which filed Form 1122, unless 
a waiver is also obtained from the com¬ 
mon parent, or unless the Commissioner 
is dealing directly with such corporation 
to enforce its liability. 

§ 1.1502-18 Failure to comply with 
regulations —(a) Exclusion of a stibsidi- 
ary from consolidated return. If there 
has been a failure to include in the con¬ 
solidated return the income of any sub¬ 
sidiary, or a failure to file any of the 
forms required by these regulations, no¬ 
tice thereof shall be given the common 
parent corporation by the Commissioner, 
and the tax liability of each member of 
the affiliated group shall be determined 
on the basis of separate returns unless 
such income is included or such forms 
are filed within the period prescribed in 
such notice, or any extension thereof, or 
unless under § 1.1502-11 a consolidated 
return is required for such year. 

<b) Common parent corporation in¬ 
correctly designated in consolidated re¬ 
turn. If a consolidated return includes 
a corporation as the common parent 
and such corporation was not (under 
the provisions of section 1502), the com¬ 
mon parent, the tax liability of each 
corporation included in the return will 
be computed in the same manner as if 
separate returns had been made, unless, 
upon application, the Commissioner ap¬ 
proves the making of a consolidated re¬ 
turn, or unless under § 1.1502-11 a con¬ 
solidated return is required for such 
year. 

(c) Inclusion of one or more subsidi¬ 
aries not members of affiliated group. If 
a consolidated return includes a corpo¬ 
ration as a subsidiary and such corpora¬ 
tion was not a member of the affiliated 
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group during the consolidated return 
period, the tax liability of such corpora¬ 
tion will be determined upon the basis of 
a separate return (but see paragraph (a) 
of this section), and the consolidated 
return shall be considered as including 
only the corporations which were mem¬ 
bers of the group during such period. If 
the consolidated return includes two or 
more corporations which are not mem¬ 
bers of the group but which constitute a 
separate affiliated group, the tax liability 
of the corporations constituting the sep¬ 
arate group will be computed in the same 
manner as if separate returns had been 
made by such corporations, unless the 
Commissioner, upon application, ap¬ 
proves the making of a consolidated re¬ 
turn for the separate group, or unless 
under § 1.1502-11 a consolidated return 
is required for the separate group. 

(d) Effect of authorization and con¬ 
sent filed pursuant to notice. If Form 
1122 is filed by any corporation, pursu¬ 
ant to a notice under paragraph (a) 
of this section, such corporation shall be 
considered for all purposes as having 
joined in the making of the consolidated 
return. 

(e) Allocation of payments in the 
event of change by one or more corpo¬ 
rations to separate returns. In any case 
in which amounts have been assessed 
and paid upon the basis of a consol¬ 
idated return and the tax liability of 
one or more of the corporations included 
in the consolidated return is to be com¬ 
puted in the same manner as if sep¬ 
arate returns had been made, the 
amounts so paid shall be allocated be¬ 
tween the affiliated group composed of 
the corporations properly included in 
the consolidated return and each of the 
corporations the tax liability of which 
is to be computed on a separate basis, 
in such manner as the corporations in¬ 
cluded in the consolidated return may, 
subject to the approval of the Commis¬ 
sioner, agree upon, or, in the absence 
of an agreement, upon the bases used 
in the respective computations of the 
normal tax, the surtax and any other 
tax imposed by chapter 1 of subtitle A. 
as shown upon the consolidated return. 

§ 1.1502-19 Tentative carryback ad¬ 
justments —(a) Groups with constant 
membership; consolidated returns only. 
In the case of an affiliated group the 
membership of which remains un¬ 
changed and for which consolidated re¬ 
turns are made or are required for the 
taxable years involved, any statement 
filed under section 6164 of the Code with 
respect to an expected carryback and 
any application for a tentative carry¬ 
back adjustment filed under section 6411 
shall be filed by the common parent cor¬ 
poration and shall disclose all material 
facts and circumstances relating to the 
group as a whole. Such statement or 
application shall be filed on the appro¬ 
priate form prescribed for such purpose. 
Form 1138 or Form 1139, as the case may 
be. Any refunds allowable under any 
such application will be made directly 
tj and in the name of the common par¬ 
ent. The making of any such refund will 
discharge any liability of the Govern¬ 
ment in respect thereof to the several 
affiliated corporations. The common 
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parent corporation and its several sub¬ 
sidiaries shall be severally liable for any 
amounts assessed pursuant to section 
6213 (b) (2). together with any interest 
or penalty assessed in connection there¬ 
with. 

(b) Groups with changing member¬ 
ship; cases involving a separate return 
period. (1) The membership of an 
affiliated group may change during a 
taxable year for which a net operating 
loss arises, or in the preceding taxable 
year affected by such net loss. Or an 
affiliated group making a consolidated 
return for the year of such net loss may 
have made separate returns for the pre¬ 
ceding year; or a group making separate 
returns for the year of the net loss may 
have made a consolidated return for the 
preceding year. In any such case, the 
statement provided for in section 6164 
of the Code and the application for the 
tentative carryback adjustment provided 
for in section 6411 shall be a joint state¬ 
ment or application concurred in and 
executed by each corporation which was 
a member of the group at any time 
during either of the taxable years in¬ 
volved in the deferment or adjustment 
sought. The time for the payment of 
taxes shall be extended under section 
6164 and the adjustment provided for 
in section 6411 shall be made only in 
accordance with an agreement of the 
several corporations involved to be made 
a part of such statement or application. 
Any refund allowable under any such 
application writh respect to a consoli¬ 
dated return period will be made directly 
to and in the name of the common par¬ 
ent corporation, and the making of any 
such refund will discharge any liability 
of the Government in respect thereof to 
the several affiliated corporations. The 
common parent corporation and its sev¬ 
eral subsidiaries shall be severally liable 
for any amounts assessed pursuant to 
section 6213 (b) (2), together with any 
interest or penalty assessed in connec¬ 
tion therewith. 

(2) In the absence of an agreement 
between the several corporations, or in 
the event of their failure to set forth the 
provisions of such an agreement as a 
part of their statement or application, no 
extension of time for the payment of 
any tax under the provisions of section 
6164 shall be granted, and no tentative 
adjustment shall be made under section 
6411. 

(3) Notwithstanding any agreement 
between the several affiliated corpora¬ 
tions, no tentative adjustment shall be 
made with respect to either a consoli¬ 
dated or a separate return period in 
disregard of the several liability of the 
several corporations with respect to any 
taxable year for which a consolidated 
return was made or was required. 

COMPUTATION OF TAX, RECOGNITION OF GAIN 
OR LOSS, AND BASIS 

§ 1.1502-30 Computation of tax —(a) 
General rule. In the case of an affili¬ 
ated group w'hich makes, or is required 
to make, a consolidated return for any 
taxable year, the tax liability of each 
corporation for the period during such 
year that it was a member of such group 
shall be computed, subject to the pro¬ 


visions of paragraph (b), upon the con¬ 
solidated taxable income and the con¬ 
solidated taxable income plus the aggre¬ 
gate of the deductions of the several 
affiliated corporations allowable under 
section 242, or, in the case of the taxes 
imposed by section 531, section 541 (ex¬ 
cept as provided in paragraph (b) (4) 
of this section), and section 802, upon 
the consolidated accumulated taxable 
income, the consolidated undistributed 
personal holding company income, the 
consolidated life insurance company 
taxable income, the consolidated life in¬ 
surance company taxable income plus 
the aggregate of the deductions of the 
several affiliated corporations allowable 
under section 242, or the consolidated 
1954 life insurance company taxable in¬ 
come, as the case may be, determined in 
each case in accordance with the regu¬ 
lations under section 1502. In the case 
of an affiliated group realizing long¬ 
term capital gains and computing its tax 
under the alternative tax provisions of 
section 1201, the tax shall be computed 
with reference to the consolidated tax¬ 
able income, and the excess of the con¬ 
solidated net long-term capital gain over 
the consolidated net short-term capital 
loss. The tax imposed under section 11 
(c) or section 831 shall be increased for 
any taxable year for which an affiliated 
group makes or is required to make a 
consolidated return by 2 percent of the 
consolidated taxable income (computed 
without regard to the deduction, if any, 
provided in section 242 for partially tax- 
exempt interest). 

(b) Special rules. The general rule 
prescribed in paragraph (a) of this sec¬ 
tion is subject to the following special 
rules: 

(1) In the case of Western Hemi¬ 
sphere trade corporations and regulated 
public utilities. If the affiliated group 
filing a consolidated return includes a 
Western Hemisphere trade corporation, 
as defined in section 921. or a regulated 
public utility, as defined in section 1503 
and § 1.1502-2 (g), the increase of 2 
percent provided in section 1503 (a) in 
the corporation surtax rate shall be ap¬ 
plied only on that portion of the con¬ 
solidated taxable income attributable to 
the members of the group other than the 
Western Hemisphere trade corporation 
or the regulated public utility without 
any increase with respect to any partially 
tax-exempt interest of such Western 
Hemisphere trade corporation or such 
regulated public utility. 

(2) In case of mutual savings banks 
conducting life insurance business. If 
the parent corporation of an affiliated 
group is a mutual savings bank which, if 
a separate return were filed, would be 
subject to the alternative tax of section 
594 (a) (relating to a mutual savings 
bank conducting a life insurance busi¬ 
ness). the provisions of section 594 (a) 
shall apply to such group and the alter¬ 
native tax of such group under section 
594 (a) shall be computed w T ith reference 
to the consolidated taxable income of the 
group attributable to such parent corpo¬ 
ration determined without regard to any 
items of gross income or deductions 
properly allocable to the business of the 
life insurance department, and with ref- 
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erence to the income of such life insur- 
ance department determined under the 
provisions of section 594 (a) (2) and 
§ 1.1502-31 (b). 

C3) Changes in methods of account - 
ing. In any case in which a member 
of the affiliated group changes its 
method of accounting, if the year of the 
change is a year for which a consoli¬ 
dated return is filed (or is required to 
be filed), and if the requirements of 
section 481 (b) are met, then the tax 
under chapter 1 attributable to the in¬ 
crease in consolidated taxable income 
required by § 1.1502-44 (c) shall not be 
greater than the tax under chapter 1 
(or the corresponding provisions of 
prior law) which would result if the 
provisions of section 481 (b) were applied 
to the corporation required to make the 
change in accounting method, but with 
the taxes for any year determined on 
the basis of the regulations under sec¬ 
tion 1502 (or prior consolidated returns 
regulations) if the income of such cor¬ 
poration was included in a consolidated 
return for such year, or on the basis 
of a separate return, if the income of 
such corporation was reported in a sep¬ 
arate return for such year. 

(4) Personal holding companies . In 
the case of an affiliated group which 
makes or is required to make a consoli¬ 
dated return for any taxable year, the 
tax liability of each corporation for the 
period during such year that it was a 
member of such group shall not be com¬ 
puted in the case of the tax imposed by 
section 541 upon the consolidated un¬ 
distributed personal holding company 
income if— 

(i) The affiliated group is an ineli¬ 
gible affiliated group as defined in section 
542 (b) (2), 

(ii) The affiliated group includes as 
a member (including the common parent 
corporation) an excluded corporation 
within the meaning of section 542 (c), 

(iii) The consolidated personal hold¬ 
ing company income is less than 80 per¬ 
cent of the consolidated section 542 
gross income, or 

(iv) At no time during the last half 
of the taxable year more than 50 percent 
in value of the outstanding stock of the 
parent corporation was owned directly 
or indirectly by or for not more than 5 
individuals within the meaning of sec¬ 
tion 542 (a) (2). 

If the tax liability of each corporation 
under section 541 is not computed upon 
the consolidated undistributed personal 
holding company income solely by reason 
of the application of (iii) or (iv) of this 
subparagraph (or both), no member of 
the affiliated group shall be subject to the 
tax under section 541 for such year or 
part thereof that it was a member of the 
affiliated group. If the tax liability of 
each corporation under section 541 is 
not computed upon the consolidated un¬ 
distributed personal holding company 
income by reason of the application of 

(i) or (ii) of this subparagraph (whether 
or not (iii) or (iv) of this subparagraph, 
or both, are applicable), then such liabil¬ 
ity shall be computed by reference to the 
tax liability of the several members of 
the affiliated group which are personal 
holding companies within the meaning 


of section 542 (a) in the same manner 
as if such corporations had filed separate 
returns except that § 1.1502-31 (b) (1) 

(i) shall be applicable (except with re¬ 
spect to dividends received from other 
members of the group) in the computa¬ 
tion of gross income, personal holding 
company income, and undistributed per¬ 
sonal holding company income, and sec¬ 
tion 562 (d) shall be applicable in the 
computation of dividends paid. 

§ 1.1502-31 Bases of tax computation . 
In the case of an affiliated group of cor¬ 
porations which makes, or is required to 
make a consolidated return for any tax¬ 
able year, and except as otherwise pro¬ 
vided in the regulations under section 
1502, the tax liability determined under 
§ 1.1502-30 shall be determined subject 
to the definitions and rules of computa¬ 
tion set forth in paragraphs (a) and (b) 
of this section. 

(a) Definitions —(1) Consolidated 
taxable income. The consolidated tax¬ 
able income shall be the combined tax¬ 
able income of the several affiliated cor¬ 
porations— 

(1) Minus the sum of— 

(a) Any consolidated net operating 
loss deduction, 

(b) Any consolidated section 1231 net 
loss, relating to net losses from involun¬ 
tary conversions and from sales or ex¬ 
changes of property subject to the provi¬ 
sions of section 1231, 

(c) Any consolidated charitable con¬ 
tribution deduction, but not in excess 
of 5 percent of the consolidated taxable 
income computed without regard to such 
consolidated charitable contribution de¬ 
duction, any deductions under Part VUI 
(except section 248) of subchapter B, 
any consolidated net operating loss 
carry-backs, and any deduction under 
section 922 (special deduction for West¬ 
ern Hemisphere trade corporations), 

(d) Any consolidated dividends re¬ 
ceived deduction. 

( e ) Any consolidated section 922 de¬ 
duction, 

(/) Any consolidated section 175 de¬ 
duction, but not in excess of 25 percent 
of the consolidated section 175 gross in¬ 
come, and 

( g ) Any consolidated section 247 de¬ 
duction. 

(ii) Plus any consolidated net capital 
gain, or 

(iii) Minus, in the case of an affiliated 
group including as members one or more 
corporations subject to the tax imposed 
by section 831. the combined additional 
capital loss deductions of such corpora¬ 
tions authorized by section 832 (c) (5) 
(but in an amount not in excess of the 
consolidated net capital loss). 

(2) COTisolidated net operating loss 
deduction. The consolidated net op¬ 
erating loss deduction shall be an amount 
equal to the aggregate of the consoli¬ 
dated net operating loss carry-overs and 
of the consolidated net operating loss 
carry-backs to the taxable year. 

(3) Consolidated net operating loss 
carry-overs. The consolidated net op¬ 
erating loss carry-overs to the taxable 
year shall consist of 

<i) The consolidated net operating 
losses, if any, for the five preceding tax¬ 
able years (not including as a fifth pre¬ 


ceding taxable year any taxable year be¬ 
ginning prior to 1950, unless such 
preceding taxable year began in 1949 and 
ended in 1950, and unless all members 
of the group for such preceding taxable 
year commenced business in 1949; and 
in such case the amount of the consoli¬ 
dated net operating loss for such fifth 
year shall not be treated as a carry-over 
except to the extent that such consoli¬ 
dated net operating loss is allocable to 
1950) to the extent that the consolidated 
net operating loss for any such preceding 
taxable year was not attributable to a 
corporation making a separate return 
or joining in a consolidated return filed 
by another affiliated group for the tax¬ 
able year and was not absorbed as a 
carry-over or carry-back for preceding 
or intervening taxable years. 

and. with respect to a net operating loss 
sustained by a corporation in a taxable 
year for which a separate return was 
filed, or for which such corporation 
joined in a consolidated return filed by 
another affiliated group, but subject to 
the limitations prescribed in paragraph 
(b) (3) of this section— 

(ii) The amount of the net operating 
losses, if any, of such corporation for the 
five preceding taxable years (not includ¬ 
ing as a fifth preceding taxable year 
any taxable year beginning prior to 1950 
unless such preceding taxable year be¬ 
gan in 1949 and ended in 1950, and un¬ 
less such corporation commenced busi¬ 
ness in 1949) to the extent that the net 
operating loss for any such preceding 
taxable year was not absorbed as a 
carryover or carryback for preceding 
or intervening taxable years. 

See, however, paragraph (b) (21) of 
this section in any case in which a mem¬ 
ber of the group is an acquiring cor¬ 
poration in a transaction described in 
section 381 (a) or any member of the 
group is subject to the limitations pro¬ 
vided in section 382. 

(4) Consolidated net operating loss 
carrybacks. The consolidated net oper¬ 
ating loss carrybacks to the taxable 
year shall consist of— 

<i) The amount of the consolidated 
net operating loss, if any, for the first 
succeeding taxable year (to the extent 
not attributable to a corporation making 
a separate return or joining in a consoli¬ 
dated return filed by another affiliated 
group for the taxable year) reduced 
to the extent absorbed as a carry¬ 
back. consolidated or separate, as the 
case may be, for the first preceding tax¬ 
able year; 

(ii) The amount of the consolidated 
net operating loss, if any, for the second 
succeeding taxable year to the extent 
not attributable to those corporations 
making separate returns in the taxable 
year; 

and. with respect to a net operating loss 
sustained by a corporation which, for 
either of the two succeeding taxable 
years, files a separate return or joins in 
a consolidated return filed by another 
affiliated group, but subject to the limi¬ 
tations prescribed in paragraph (b) (3). 
of this section, 

(iii) The amount of the net operating 
loss, if any, sustained by such corpora- 
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tion for the first succeeding taxable year 
reduced to the extent absorbed by such 
corporation for the first preceding tax¬ 
able year or. if the income of such cor¬ 
poration is included in the consolidated 
return for the first preceding taxable 
year, reduced to the extent absorbed by 
such consolidated return; and 

(iv) The amount of the net operating 
loss, if any, sustained by such corpora¬ 
tion for the second succeeding taxable 
year. 

See, however, paragraph (b) (21) of this 
section in any case in which a member 
of the group is an acquiring corporation 
in a transaction described in section 381 

(a) or any member of the group is sub¬ 
ject to the limitations provided in 
section 382. 

(5) Consolidated net operating loss. 
The consolidated net operating loss 
shall be an amount equal to the excess 
of the sum of— 

(i) The combined net operating losses 
of the several affiliated corporations 
having net operating losses, 

<ii) The consolidated section 175 
deduction, 

(iii) The consolidated section 1231 
net loss, and 

(iv) The aggregate of the deductions 
of the several affiliated corporations 
under sections 243, 244, and 245 (com¬ 
puted without regard to the limitation 
contained in section 246 (b)) and under 
section 247 (computed without regard 
to the limitation of (a) (1) (B) of such 
section), 

over the sum of— 

(v) The combined taxable income of 
the several affiliated corporations having 
taxable income, computed without re¬ 
gard to any deductions under section 242 
(relating to partially tax-exempt in¬ 
terest), and 

(vi) The consolidated net capital gain. 

(6) Consolidated section 1231 net loss. 
The consolidated section 1231 net loss 
shall be the excess of the aggregate of 
the recognized losses of the character 
described in section 1231 sustained by the 
several affiliated corporations over the 
aggregate of the recognized gains of the 
character described in section 1231 real¬ 
ized by the several affiliated corporations. 

(7) Consolidated charitable contribu¬ 
tion deduction. The consolidated chari¬ 
table contribution deduction shall be the 
aggregate of the amount of the deduc¬ 
tions of the several affiliated corpora¬ 
tions allowable under section 170 for the 
taxable year (determined without regard 
to the 5 percent limitation of section 170 

(b) (2)) and an amount equal to the ag¬ 
gregate of the consolidated charitable 
contribution carry-overs to the taxable 
year. 

(8) Consolidated charitable contri¬ 
bution carry-overs. The consolidated 
charitable contribution carry-overs to 
the taxable year shall consist of— 

(i) The excess, if any, of the amount 
of the consolidated charitable contribu¬ 
tion deduction (computed without re¬ 
gard to any charitable contribution 
carry-overs) for the two preceding tax¬ 
able years over the limitation of sub- 
paragraph (1) (i) (c) of this paragraph 
for such years to the extent that the 


consolidated charitable contribution de¬ 
duction for any such preceding taxable 
year was not attributable to a corpora¬ 
tion making a separate return, or join¬ 
ing in a consolidated return filed by an¬ 
other affiliated group, for the taxable 
year and was not absorbed as a carry¬ 
over by the consolidated or separate net 
income or taxable income for the sepa¬ 
rate net income or taxable income for 
the intervening taxable year 

and, with respect to any excess of 
charitable contributions over the ap¬ 
plicable 5 percent limitation of a cor¬ 
poration in a taxable year for which a 
separate return was filed or for which 
such corporation joined in a consoli¬ 
dated return filed by another affiliated 
group— 

(ii) The amount of such excesses of 
such corporation for the two preceding 
taxable years to the extent that such 
excess for the second preceding taxable 
year was not absorbed as a carry-over by 
consolidated or separate net income or 
taxable income for the first preceding 
taxable year. 

(9) Consolidated net capital gain. 
The consolidated net capital gain shall 
be the excess of the sum of— 

(i) The aggregate of the capital gains 
of the several affiliated corporations, and 

(ii) The consolidated section 1231 net 
gain, over the sum of— 

(iii) The aggregate of the capital 
losses of such corporations, and 

(iv) The aggregate of the consolidated 
net capital loss carry-overs to the tax¬ 
able year. 

(10) Consolidated section 1231 net 
gain. The consolidated section 1231 net 
gain shall be the excess of the aggregate 
of the recognized gains of the character 
described in section 1231 realized by the 
several affiliated corporations over the 
aggregate of the recognized losses of the 
character described in section 1231 sus¬ 
tained by the several affiliated corpora¬ 
tions. 

(11) Consolidated net capital loss 
carry-over. The consolidated net capi¬ 
tal loss carry-overs to the taxable year 
shall consist of— 

(i) The consolidated net capital losses, 
if any, for the 5 preceding taxable years 
to the extent that such losses were not 
attributable to a corporation making a 
separate return, or joining in a consoli¬ 
dated return filed by another affiliated 
group, for the taxable year, and were not 
absorbed by net capital gains for inter¬ 
vening taxable years pursuant to the 
provisions of section 1212 or correspond¬ 
ing provisions of prior law, consolidated 
or separate, as the case may be, 

and, with respect to net capital losses 
sustained by a corporation for taxable 
years for which separate returns were 
filed, or for which such corporation 
joined in a consolidated return filed by 
another affiliated group— 

(ii) The net capital losses, if any, sus¬ 
tained by such corporation for its 5 pre¬ 
ceding taxable years to the extent that 
such losses were not absorbed by the net 
capital gains of such corporation (or, if 
the income of such corporation was in¬ 
cluded in a consolidated return, by the 
consolidated net capital gain) for inter¬ 


vening taxable years pursuant to the 
provisions of section 1212 or correspond¬ 
ing provisions of prior law. 

(12) Consolidated net capital loss. 
The consolidated net capital loss shall 
be the excess of the aggregate of the 
capital losses of the several affiliated 
corporations over the sum of— 

(i) The aggregate of the capital gains 
of such corporations, and 

(ii) The consolidated section 1231 net 
gain, 

reduced, in the case of an affiliated 
group including as members one or 
more corporations subject to the tax 
imposed by section 831, but only for the 
purpose of net capital loss carry-over 
computations, by whichever of the fol¬ 
lowing amounts is the lesser, 

(iii) The combined additional capital 
loss deductions of such corporations au¬ 
thorized by section 832 (c) (5), or 

(iv) The consolidated taxable income 
computed without regard to capital 
gains and losses and without regard to 
any deduction for partially tax exempt 
interest provided by section 242. 

(13) Consolidated dividends received 
deduction. The consolidated dividends 
received deduction shall be the aggre¬ 
gate of the deductions of the several 
affiliated corporations allowable under 
sections 243, 244, and 245 (computed 
without regard to the limitation of sec¬ 
tion 246 (b)), but in an amount not 
greater than 85 percent of the consoli¬ 
dated taxable income computed without 
regard to the consolidated net operating 
loss deduction, the consolidated section 
247 deduction, and without regard to any 
consolidated dividends received deduc¬ 
tion. The limitation of the previous 
sentence shall not apply for any taxable 
year for which there is a consolidated 
net operating loss. 

(14) Consolidated section 247 deduc¬ 
tion. The consolidated section 247 de¬ 
duction, relating to dividends paid by 
public utilities on preferred stock, shall 
be an amount computed as follows: 

(i) First, determine the amount which 
is the lesser of— 

(a) The aggregate of the dividends 
paid by members of the affiliated group 
which are public utilities within the 
meaning of section 247 (b) (1) on pre¬ 
ferred stock within the meaning of sec¬ 
tion 247 (b) (2), or 

(b) The portion of the consolidated 
taxable income for the taxable year at¬ 
tributable to such members computed 
without regard to the consolidated sec¬ 
tion 247 deduction. 

(ii) Then multiply the amount deter¬ 
mined under subdivision (i) of this sub- 
paragraph by the fraction specified in 
section 247 (a) (2). 

(15) Consolidated section 922 deduc¬ 
tion. The consolidated section 922 de¬ 
duction, relating to Western Hemisphere 
trade corporations, shall be that portion 
of the consolidated taxable income at¬ 
tributable to those members of the affili¬ 
ated group which are Western Hemi¬ 
sphere trade corporations (computed 
without regard to the consolidated sec¬ 
tion 922 deduction) multiplied by the 
fraction specified in section 922 (2). 

(16) Consolidated net long-term cap¬ 
ital gain . The consolidated net long- 
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term capital gain shall be the excess of 
the sum of— 

(i) The aggregate of the long-term 
capital gains of the several affiliated cor¬ 
porations, and 

(ii) The consolidated section 1231 net 

gain, 

over 

(iii) The aggregate of the long-term 
capital losses of such corporations. 

(17) Consolidated net short-term cap¬ 
ital loss. The consolidated net short¬ 
term capital loss shall be the sum of— 

(i) The aggregate of the short-term 
capital losses of the several affiliated 
corporations, and 

(ii) The consolidated net capital loss 
carryovers, 

minus 

(iii) The aggregate of the short-term 
capital gains of such corporations. 

(18) Consolidated accumulated tax¬ 
able income . The consolidated accumu¬ 
lated taxable income shall be the con¬ 
solidated taxable income computed with¬ 
out regard to any capital loss carry-over, 
without regard to any charitable con¬ 
tribution deduction under section 170, 
without regard to any net operating loss 
deduction, and without regard to any 
deduction under part VTII (except sec¬ 
tion 248) of subchapter B of chapter 1, 
minus the sum of— 

(i) The combined Federal income 
and excess profits taxes (other than the 
excess profits tax imposed by subchapter 
E of chapter 2 of the Internal Revenue 
Code of 1939, for taxable years begin¬ 
ning after December 31, 1940) and in¬ 
come, war-profits and excess-profits 
taxes of foreign countries and posses¬ 
sions of the United States (to the extent 
not allowable as a deduction under sec¬ 
tion 164 (b) (6)), accrued during the 
taxable year by the several affiliated 
corporations, but not including the ac¬ 
cumulated earnings tax imposed by sec¬ 
tion 531, the personal holding company 
tax imposed by section 541, or the taxes 
imposed by corresponding sections of 
a prior income tax law. 

(ii) The consolidated charitable con¬ 
tribution deduction computed without 
regard to the limitation in section 170 
<b) (2) except that there shall not be 
included in the consolidated charitable 
contribution carry-over any amount 
which has previously been used in the 
determination of consolidated accumu¬ 
lated taxable income or separate accu¬ 
mulated taxable income. 

(iii) The excess of the sum of the cap¬ 
ital losses of the several affiliated corpo¬ 
rations (computed without regard to any 
capital loss carry-over) over the sum of 
the capital gains of such corporations, 

(iv) The excess of the consolidated 
net long-term capital gain over the 
consolidated net short-term capital loss 
<computed without regard to any capital 
loss carry-over) minus the taxes imposed 
by subtitle A attributable to such excess. 

(v) In the case of an affiliated group 
including one or more holding company 
affiliates of a bank, as defined in section 
2 of the Banking Act of 1933, the con¬ 
solidated section 601 deduction, relating 
to earnings or profits devoted to the ac¬ 
quisition of readily marketable assets, 
other than bank stock. 
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<vi) The consolidated accumulated 
earnings credit, and 

<vii) The consolidated section 561 
dividends paid deduction. 

(19) Consolidated accumulated earn¬ 
ings credit . The consolidated accumu¬ 
lated earnings credit shall be— 

(i) In the case of an affiliated group 
which is not a mere holding or invest¬ 
ment group, an amount equal to such 
part of the aggregate of the earnings 
and profits for the taxable year of the 
several members of the group as are re¬ 
tained for the reasonable needs of the 
business of the group, minus the deduc¬ 
tion allowed by subparagraph (18) (iv) 
of this paragraph, but not less than the 
amount (if any) by which $60,000 ex¬ 
ceeds the aggregate of the accumulated 
earnings and profits of the several mem¬ 
bers of the group at the close of the pre¬ 
ceding taxable year, or 

(ii) In the case of an affiliated group 
which is a mere holding or investment 
group, the amount (if any) by which 
$60,000 exceeds the aggregate of the 
accumulated earnings and profits of the 
several members of the group at the 
close of the preceding taxable year. 

For the purpose of (i) of this subpara¬ 
graph, the amount of the earnings and 
profits for the taxable year of the sev¬ 
eral members of the group which are 
retained is the amount by which the 
aggregate of the earnings and profits 
of the several members of the group for 
the taxable year exceed the consolidated 
section 561 dividends paid deduction for 
such year. For the purpose of the pre¬ 
ceding sentence and (ii) of this sub- 
paragraph, the accumulated earnings 
and profits of the several members of 
the group at the close of the preceding 
taxable year shall be reduced by the 
dividends paid to other than members 
of the group under section 563 (a) (re¬ 
lating to dividends paid after the close 
of the taxable year) which are con¬ 
sidered as paid during such taxable year. 

(20) Consolidated section 561 divi¬ 
dend paid deduction. The consolidated 
section 561 dividends paid deduction 
shall be the sum of— 

(i) The aggregate of the deductions 
allowable to the several members of the 
group with respect to dividends under 
section 561 (a) (1) and (2) determined 
without regard to any deductions at¬ 
tributable to payments made or consid¬ 
ered to be made of dividends to other 
members of the group, and 

(ii) In case the affiliated group is 
subject to tax on its consolidated un¬ 
distributed personal holding company 
income, the consolidated dividend carry¬ 
over. 

(21) Consolidated section 542 gross in¬ 
come. The consolidated section 542 
gross income shall be the combined gross 
income of the several members of the 
affiliated group computed without re¬ 
gard to any gross income from other 
members of the group and by including 
only the excess of the gains of the several 
members of the group over the losses of 
the several members of the group from 
transactions in stocks or securities as de¬ 
scribed in section 543 (a) (2) and by 
including only the excess of the gains of 
the several members of the group over 


the losses of the several members of the 
group with respect to commodity trans¬ 
actions as described in section 543 (a) 
(3). 

(22) Consolidated personal holding 
company income . The consolidated per¬ 
sonal holding company income shall be 
that part of the consolidated section 542 
gross income from the sources described 
in section 543. 

(23) Consolidated undistributed per¬ 
sonal holding company income. The 
consolidated undistributed personal 
holding company income shall be the 
consolidated taxable income computed 
without regard to any deductions under 
part VTII (except section 248) of sub- 
chapter B of chapter 1, without regard to 
any charitable contribution deduction 
under section 170, without regard to any 
net operating loss deduction, and without 
regard to deductions disallowed by sec¬ 
tion 545 (b) (8). minus the sum of— 

(i) The combined Federal income and 
excess profits taxes (other than the 
excess-profits tax imposed by subchaptcr 
E of chapter 2 of the Internal Revenue 
Code of 1939 for taxable years beginning 
after December 31, 1940) and income, 
war-profits and excess-profits taxes of 
foreign countries and possessions of the 
United States (to the extent not allow¬ 
able as a deduction under section 164 (b) 
(6)) accrued during the taxable year by 
the several affiliated corporations but not 
including the accumulated earnings tax 
imposed by section 531, the personal 
holding company tax imposed by section 
541, or the taxes imposed by correspond¬ 
ing sections of a prior income tax law; 

(ii) In lieu of the deduction provided 
by subparagraph (1) (i) (c) of this par¬ 
agraph. the consolidated charitable con¬ 
tribution deduction limited as provided 
in section 170 (b) (1) (A) and (B> ex¬ 
cept that the 10 and 20 percent limita¬ 
tions therein shall be applied with re¬ 
spect to the consolidated adjusted gross 
income; and except that there shall not 
be included in the consolidated charita¬ 
ble contribution carry-over any amount 
which has been previously used in the 
determination of consolidated undis¬ 
tributed personal holding company in¬ 
come or separate undistributed personal 
holding company income. 

(iii) The amount of the consolidated 
net operating loss for the preceding tax¬ 
able year to the extent not attributable 
to corporations making a separate re¬ 
turn, or joining in a consolidated return 
filed by another affiliated group for the 
taxable year, and, with respect to a 
corporation which filed a separate re¬ 
turn or joined in a consolidated return 
filed by another affiliated group for the 
preceding taxable year, the net operat¬ 
ing loss of such corporation for such 
preceding taxable year, but not in excess 
of the portion of the consolidated per¬ 
sonal holding company income attrib¬ 
utable to such corporation for the 
taxable year. 

(iv) The excess of the consolidated 
net long-term capital gain for the tax¬ 
able year over the consolidated net 
short-term capital loss for such year 
minus the taxes imposed by subtitle A 
attributable to such excess; 

(v) The aggregate amount subject to 
the provisions of section 545 (b) (7). 
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used or irrevocably set aside by the sev¬ 
eral affiliated corporations to pay or re¬ 
tire indebtedness incurred prior to Janu¬ 
ary 1, 1934, not including such portion 
of any such indebtedness as was owned 
on January 1,1934, or at any time there¬ 
after, directly or indirectly, by another 
member of the group; 

(vi) The sum of the amounts deduct¬ 
ible by the several members of the affil¬ 
iated group allowable under section 545 
(b) (9), but there shall be added to the 
consolidated taxable income any amount 
required to be included in taxable income 
under such section; 

(vii) The consolidated section 561 
dividends paid deduction; and 

(viii) In the case of an affiliated group 
including one or more holding company 
affiliates of a bank, as defined in section 
2 of the Banking Act of 1933, the con¬ 
solidated section 601 deduction, relating 
to earnings or profits devoted to the 
acquisition of readily marketable assets, 
other than bank stock. 

(24) Consolidated adjusted gross in¬ 
come. The consolidated adjusted gross 
income shall be the consolidated taxable 
income computed without regard to any 
charitable contributions deductions, any 
deductions under part VIII (except sec¬ 
tion 248), any net operating loss carry¬ 
back to the taxable year, any deductions 
under section 922, and without deduc¬ 
tion of the amount disallowed by section 
545 (b) (8). 

(25 ) Consolidated deficiency dividends 
deduction. The consolidated deficiency 
dividends deduction shall be the aggre¬ 
gate of the amounts determined as pro¬ 
vided in section 547 with respect to 
dividends distributed by the several 
members of the affiliated group pursuant 
to a determination of liability for per¬ 
sonal holding company tax described in 
section 547, with respect to the consoli¬ 
dated undistributed personal holding 
company income of the affiliated group 
for the taxable year of the group com¬ 
puted without regard to any dividends 
distributed to members of the affiliated 
group. 

(26) Consolidated dividend carryover. 
The consolidated dividend carryover to 
the taxable year shall be the sum of— 

(i) The excess of— 

(a) The consolidated section 561 divi¬ 
dends paid deduction for the first pre¬ 
ceding taxable year, determined without 
regard to any consolidated dividend 
carryover, over 

( b) The consolidated undistributed 
personal holding company income for 
such year, determined without regard to 
any dividends paid deduction and divi¬ 
dend carryover. 

to the extent that such deduction and 
such income are not attributable to a 
corporation making a separate return, or 
joining in a consolidated return filed by 
another affiliated group, for the taxable 
year. 

(ii) The amount of the consolidated 
section 561 dividends paid deduction 
(determined as provided in subdivision 
(i) (a) of this subparagraph) for the 
second preceding taxable year reduced 
by the consolidated undistributed per¬ 
sonal holding company income for such 
year (determined as provided in subdivi¬ 
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sion (i) (b) of this subparagraph) and 
further reduced by the amount of the 
consolidated undistributed personal 
holding company income for the first 
preceding taxable year determined with¬ 
out regard to any dividend carryover 
from the second preceding taxable year 
to the extent that any such consolidated 
section 561 dividends paid deduction and 
any such consolidated undistributed per¬ 
sonal holding company income are not 
attributable to a corporation making a 
separate return, or joining in a consoli¬ 
dated return filed by another affiliated 
group for the taxable year, 

and, with respect to taxable years for 
which a member of the affiliated group 
filed a separate return or for which such 
member joined in a consolidated return 
filed by another affiliated group— 

(iii) The excess of the deduction al¬ 
lowable to such corporation under sec¬ 
tion 561 for dividends paid for the first 
preceding taxable year (determined 
without regard to any dividend carry¬ 
over) over the taxable income of such 
corporation for such year computed with 
the adjustments provided in section 545 
(or if its income was included in the 
consolidated return of another affiliated 
group, that portion of the excess of the 
consolidated section 561 dividends paid 
deductions (determined as provided in 
subdivision (1) (a) of this subpara¬ 
graph) for the first preceding taxable 
year, over the consolidated undistributed 
personal holding company income (de¬ 
termined as provided in subdivision (i) 
(b) of this subparagraph) for such year 
attributable to such corporation), and 

(iv) The excess of the deduction al¬ 
lowable to such corporation under sec¬ 
tion 561 (determined without regard to 
any dividend carryover) for the second 
preceding taxable year over the taxable 
income of such corporation for such year 
computed with the adjustments provided 
in section 545 (or if its income was in¬ 
cluded in the consolidated return of 
another affiliated group, that portion 
of the excess of the consolidated section 
561 dividends paid deduction (deter¬ 
mined as provided in subdivision (i) ( a ) 
of this subparagraph) for the second 
preceding taxable year, over the consol¬ 
idated undistributed personal holding 
company income (determined as pro¬ 
vided in subdivision (i) (b) of this sub- 
paragraph) for such year, attributable 
to such corporation) and reduced by— 

(a) The excess of the amount of its 
taxable income so computed for the first 
preceding taxable year over its dividends 
paid deduction under section 561. de¬ 
termined without regard to any dividend 
carryover from the second preceding 
taxable year (or, if its income was in¬ 
cluded in the consolidated return of an¬ 
other affiliated group, that portion of 
the amount of such deduction absorbed 
in such consolidated return of another 
affiliated group), or 

(b) If the income of such corporation 
is included in the consolidated return 
for the first preceding taxable year, the 
excess, if any, of the consolidated undis¬ 
tributed personal holding company in¬ 
come (determined without regard to any 
dividends paid deduction and dividend 
carryover) for the first preceding tax¬ 


able year over the consolidated section 
561 dividends paid deduction for such 
year, determined without regard to any 
dividend carryover. 

(27) Consolidated section 601 deduc¬ 
tion. The consolidated section 601 de¬ 
duction relating to bank affiliates, shall 
be an amount equal to the aggregate of 
the earnings or profits of members of the 
group which are holding company affili¬ 
ates of a bank as defined in section 2 of 
the Banking Act of 1933 devoted to the 
acquisition of readily marketable assets 
other than bank stock (not including any 
asset acquired, directly or indirectly, 
from another member of the group), 
subject, in the case of each such affiliate, 
to the limitations imposed by section 601 
determined without regard to the quali¬ 
fications expressed in paragraph (b) (1) 
(ii) and (iii) of this section. 

(28) Consolidated life insurance com¬ 
pany taxable income. The consolidated 
life insurance company taxable income in 
the case of an affiliated group consisting 
of corporations subject to the tax im¬ 
posed by section 802 shall be the con¬ 
solidated taxable income minus the con¬ 
solidated section 804 deduction and plus 
the consolidated section 806 adjustment. 

(29) Consolidated section 804 deduc¬ 
tion. The consolidated section 804 de¬ 
duction relating to the reserve and other 
policy liabilities shall be the consolidated 
taxable income multiplied by a figure to 
be determined and proclaimed by the 
Secretary for each taxable year pursuant 
to section 804. 

(30) Consolidated section 806 adjust¬ 
ment. The consolidated section 806 ad¬ 
justment relating to certain reserves 
provided in section 806 shall be an 
amount equal to 3 Vi percent of the com¬ 
bined unearned premiums and unpaid 
losses of the several affiliated corpora¬ 
tions on contracts other than life in¬ 
surance or annuity contracts computed 
in the case of each corporation pursuant 
to the provisions of section 806 but the 
combined unearned premiums shall not 
be considered to be less than 25 percent 
of the combined net premiums on such 
other contracts written during the tax¬ 
able year. 

(31) Consolidated 1954 life insurance 
company taxable income. The consoli¬ 
dated 1954 life insurance company tax¬ 
able income in the case of an affiliated 
group consisting of corporations subject 
to the tax imposed by section 802 (b) for 
taxable years beginning in 1954 shall be 
the consolidated taxable income plus 
eight times the consolidated section 806 
adjustment and minus the consolidated 
reserve interest credit, if any. 

(32) Consolidated reserve interest 
credit. The consolidated reserve interest 
credit shall be the aggregate of the 
reserve interest credits of the several 
members of the affiliated group. 

(33) Consolidated section 175 deduc¬ 
tion. The consolidated section 175 
deduction shall be the aggregate of the 
amount of the deductions of the several 
affiliated corporations allowable under 
section 175 for the taxable year (deter¬ 
mined without regard to the 25 percent 
limitation of section 175 (b)) and an 
amount equal to the aggregate of the 
consolidated section 175 carry-overs to 
the taxable year. 
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(34) Consolidated section 175 gross 
income . The consolidated section 175 
pross income shall be the combined gross 
income derived from farming of the sev¬ 
eral affiliated corporations engaged in 
the business of farming and having ex¬ 
penditures of the type described in sec¬ 
tion 175 (a). For this purpose, there 
shall be eliminated profits and losses on 
intercompany transactions; and proper 
adjustment shall be made to eliminate 
any distortion in the amount of gross 
income attributable to transactions be¬ 
tween members of the affiliated group 
at markedly fictitious values. 

(35) Consolidated section 175 carry¬ 
overs. The consolidated section 175 
carryovers to the taxable year shall 
consist of— 

(i) The excess, if any, of the amount 
of the consolidated section 175 deduc¬ 
tions over 25 percent of the consolidated 
section 175 gross income of preceding 
taxable years to the extent that such 
consolidated section 175 deduction for 
any preceding taxable year was not 
attributable to a corporation making a 
separate return or joining in a consoli¬ 
dated return filed by another affiliated 
group for the taxable year and was not 
absorbed as a carryover by the con¬ 
solidated section 175 gross income for 
preceding taxable years 

and, with respect to any excess of de¬ 
ductions under section 175 over the 25 
percent limitation of section 175 (b) of 
a corporation in a taxable year for which 
a separate return was filed or for which 
such corporation joined in a consoli¬ 
dated return filed by another affiliated 
group, but subject to the limitation pre¬ 
scribed in paragraph (b) (16) of this 
section. 

(ii) The amount of such excesses of 
such corporation for preceding taxable 
years to the extent that such excesses 
were not absorbed as carry-overs for 
preceding taxable years. 

(b) Computations. In the case of af¬ 
filiated corporations which make, or are 
required to make, a consolidated return, 
and except as otherwise provided in the 
regulations under section 1502— 

(1) Taxable income. The taxable in¬ 
come of each corporation shall be com¬ 
puted in accordance with the provisions 
covering the determination of taxable 
income of separate corporations, ex¬ 
cept— 

(i) There shall be eliminated unreal¬ 
ized profits and losses in transactions 
between members of the affiliated group 
and dividend distributions from one 
member of the group to another member 
of the group (referred to in the regula¬ 
tions under section 1502 as intercompany 
transactions); 

(H) No net operating loss deduction 
shall be taken into account; 

(iii) No capital gains or losses shall be 
taken into account; 

(iv) There shall be disregarded all 
gains and losses from involuntary con¬ 
versions and from sales and exchanges of 
property subject to the provisions of 
section 1231; 

(v) In the computation of the deduc¬ 
tion under section 171, relating to amor¬ 
tizable bond premium, there shall be 
disregarded the bonds of one member of 


the group owned by another member of 
the group during the taxable year; 

(vi) In the computation of the tax¬ 
able income of a corporation for the tax¬ 
able year in which it became the com¬ 
mon parent corporation of the affiliated 
group filing a consolidated return, the 
aggregate deductions of such corpora¬ 
tion for such year otherwise allowable 
in excess of the gross income of such 
corporation for such year shall be ex¬ 
cluded to the extent that such excess 
is attributable to that portion of such 
year preceding the date upon which 
such corporation became the common 
parent corporation of the group. Any 
amount excluded under this paragraph 
shall, to the extent that it constitutes 
a net operating loss within the provisions 
of section 172 or a net capital loss within 
the provisions of section 1222, be con¬ 
sidered as a net operating loss or a net 
capital loss, as the case may be, sepa¬ 
rately sustained by such corporation 
and subject to the provisions of para¬ 
graph (a) (3) (ii) or (11) (ii) of this 
section; 

(vii) In the case of a corporation 
which became a member of the affili¬ 
ated group after January 1, 1954, com¬ 
mon parent corporation or subsidiary, as 
the case may be, allowable deductions 
shall be determined subject to the quali¬ 
fications prescribed in subparagraph (9) 
of this paragraph: 

(viii) No deduction under section 170 
with respect to charitable or other con¬ 
tributions shall be taken into account; 

(ix) In the case of the deduction pro¬ 
vided in section 615 (relating to mine 
exploration expenditures). the allowable 
deduction shall be determined subject 
to the qualifications prescribed in sub- 
paragraph (12) of this paragraph; 

(x) In the case of a distribution of 
inventory to which section 311 (b) is 
applicable, or in the case of a distribu¬ 
tion of property to which section 311 (c) 
is applicable by one member of the 
group to another member of the group, 
the gain recognized under such sections 
shall be eliminated; 

<xi> No deductions under section 243, 
244, 245, or 247 (relating to deductions 
with respect to dividends received and 
dividends paid) or under section 922 
(relating to the special deduction for 
Western Hemisphere trade corpora¬ 
tions), shall be taken into account; and 

(xii) No deductions under section 175 
(relating to soil and water conservation 
expenditures) shall be taken into ac¬ 
count by a member of an affiliated group 
to which the consolidated section 175 
deduction is applicable. 

Intercompany profits and losses which 
have been realized by the group through 
final transactions with persons other 
than members of the group, and inter¬ 
company transactions which do not af¬ 
fect the consolidated taxable income 
shall not be eliminated. For the purpose 
of this subparagraph gain includible in 
income pursuant to section 357 (c) with 
respect to transfers of assets other than 
the capital assets and other than assets 
to which section 1231 is applicable, shall 
not be eliminated. For the purpose of 
the regulations under section 1502, a 
transaction not involving a sale or ex¬ 


change of a capital asset or of property 
subject to the provisions of section 1231 
shall not be considered an intercompany 
transaction if such transaction occurs in 
the regular course of the trade or busi¬ 
ness of the members of the group and if 
such members adopt, with the consent of 
the Commissioner and subject to such 
conditions as he deems proper, a con¬ 
sistent accounting practice of taking into 
account in the computation of consoli¬ 
dated taxable income the gains and losses 
reflected in such transactions. As used 
in this paragraph, the term "taxable in¬ 
come” includes the case in which the 
allowable deductions of a member (not 
including any net operating loss deduc¬ 
tion) exceed its gross income. 

(2) Other computations on separate 
basis. The various other computations 
required by the regulations under sec¬ 
tion 1502 to be made by the several 
affiliated corporations shall be made in 
the case of each such corporation in the 
same manner and under the same con¬ 
ditions as if a separate return were to 
be filed, but w T ith the following excep¬ 
tions : 

(i) Taxable income. The taxable in¬ 
come used in any such computation 
shall be the taxable income of the cor¬ 
poration determined in accordance with 
the provisions of this section. 

(ii) Dividends received. In the com¬ 
putation of the dividends received, there 
shall be excluded all dividends received 
from other members of the affiliated 
group. 

(iii) Capital gains and losses. Capital 
gains and losses, short-term capital 
gains and losses, long-term capital gains 
and losses, and the additional capital 
loss deduction authorized by section 832 

(c) (5) shall be determined without re¬ 
gard to— 

(a) Gains or losses arising in inter¬ 
company transactions (other than gains 
described in section 357 (c)) and gains 
recognized to the distributing corpora¬ 
tion pursuant to section 311 (c) by rea¬ 
son of distributions by one member of 
the group to another member of the 
group, 

(b) Gains or losses from involuntary 
conversions and from sales or exchanges 
of property subject to the provisions of 
section 1231, 

(c) The net capital loss carryovers 
provided in section 1212, and 

( d ) In the case of a corporation which 
became a member of the affiliated group 
subsequent to January 1, 1954, common 
parent corporation or subsidiary, as the 
case may be, capital losses to the extent 
disallowed pursuant to the provisions 
of subparagraph (9) of this paragraph. 

(iv) Net operating loss. In the com¬ 
putation of the net operating loss, as 
defined in section 172, the provisions of 
this section pertaining to the determi¬ 
nation of taxable income shall apply. 

(v) Dividends paid. In the computa¬ 
tion of dividends paid, there shall be 
excluded all dividends paid by one mem¬ 
ber of the group to another, except as 
provided in 5 1.1502-30 (b) (4). 

(vi) Federal income tax . In the com¬ 
putation of the Federal income tax, there 
shall be used the consolidated tax, or a 
proportionate part thereof, if the tax 
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payable is properly computed on the 
basis of the consolidated return. 

(vii) Dividends paid by public utility . 
In the computation of dividends paid on 
the preferred stock of a public utility, 
there shall be excluded all dividends paid 
by such public utility to another member 
of the group. 

(viii) Gains or losses under section 
1231 . Gains and losses from involuntary 
conversions and from sales or exchanges 
of property subject to the provisions of 
section 1231 shall be determined without 
regard to— 

(a) Gains and losses from intercom¬ 
pany transactions (other than gains de¬ 
scribed in section 357 (c)) and gains 
recognized pursuant to section 311 (c) 
upon the distribution of property sub¬ 
ject to the provisions of section 1231 by 
one member of the group to another 
member of the group, and 

(b) In the case of a corporation which 
became a member of the affiliated group 
subsequent to January 1. 1954, common 
parent corporation or subsidiary, as the 
case may be, such portion of any such 
loss as Is disallowed pursuant to the 
provisions of subparagraph (9) of this 
paragraph. 

(ix) Mutual savings banks , domestic 
building and loan associations, and co¬ 
operative banks. In the case of a mutual 
savings bank, a domestic building and 
loan association, and a cooperative 
bank— 

(a) In the computation of total de¬ 
posits or withdrawable accounts at the 
close of the taxable year for the purpose 
of section 593 (2) (relating to the deduc¬ 
tion for bad debts), there shall be ex¬ 
cluded the total deposits or withdrawable 
accounts of other members of the group, 
and 

(b) In the computation of the deduc¬ 
tion provided in section 591 (relating to 
dividends paid by banking corporations). 
there shall be excluded amounts paid to, 
or credited to the accounts of, other 
members of the group. 

(3) Limitations on net operating loss 
carry-overs and carry-backs from sepa¬ 
rate return years . In no case shall there 
be included in the consolidated net op¬ 
erating loss deduction for the taxable 
year as consolidated net operating loss 
carry-overs under paragraph (a) (3) 

(ii) of this section (relating to the net 
operating losses sustained by a corpora¬ 
tion in years for which separate returns 
were filed, or for which such corporation 
joined in a consolidated return filed by 
another affiliated group), and as con¬ 
solidated net operating loss carry-backs 
under paragraph (a) (4) (iii) and (iv) 
of this section (relating to a net operat¬ 
ing loss sustained by a corporation which 
for either of the two succeeding taxable 
years files a separate return or joins in 
a consolidated return filed by another 
affiliated group), an amount exceeding 
in the aggregate the taxable income of 
such corporation included in the com¬ 
putation of the consolidated taxable in¬ 
come for the taxable year decreased by 
its deductions under sections 243, 244, 
245, 247, and 922 (and in the case of a 
member of an affiliated group to which 
the consolidated section 175 deduction is 
applicable, the section 175 deduction) 
increased by its separate net capital 
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gain, and increased or decreased, as the 
case may be, with respect to its separate 
gains or losses from involuntary conver¬ 
sions and from sales or exchanges of 
property subject to the provisions of sec¬ 
tion 1231. This subparagraph shall not 
be applicable to a carry-over under 
paragraph (a) (3) (ii) of this section 
of a net operating loss of a corporation 
attributable to a period for which it was 
included in a consolidated return filed 
by another affiliated group for a taxable 
year beginning prior to January 1, 1954, 
all of whose members are included in 
the consolidated return filed for the tax¬ 
able year if all of the members of such 
other affiliated group would have been 
members of the affiliated group if the 
law applicable to the taxable year had 
been applicable to such prior taxable 
year. 

(4) Laio applicable to computations 
of net operating loss carryovers and 
carrybacks . (i) In determining the 
amount of any net operating loss carry¬ 
back or carryover, consolidated or sep¬ 
arate, to any taxable year, the necessary 
computations involving any other tax¬ 
able year shall be made under the law 
and regulations applicable to such other 
taxable year. The preceding sentence 
shall apply with respect to all taxable 
years whether they begin before, on, or 
after January 1. 1954. 

(ii) In the case of a consolidated net 
operating loss for a taxable year begin¬ 
ning in 1953 and ending in 1954, the 
amount of such consolidated net operat¬ 
ing loss which shall be carried to the 
second preceding taxable year shall be 
the amount which bears the same ratio 
to such consolidated net operating loss 
as the number of days in the loss year 
after December 31, 1953, bears to the 
total number of days in such year. In 
determining the amount carried to any 
other taxable year, the amount ab¬ 
sorbed for the second taxable year pre¬ 
ceding the loss year shall not exceed the 
portion of the consolidated net operat¬ 
ing lass which is carried to the second 
preceding taxable year. 

(iii) For purposes of section 141 of the 
Internal Revenue Code of 1939 and that 
part of the regulations promulgated 
thereunder which relate to subchapter D 
of chapter 1 of such Code, excess profits 
net income and consolidated section 433 
(a) excess profits net income shall be 
computed as if the regulations under 
section 1502 did not apply and as if such 
section and such regulations continued 
to apply to taxable years beginning after 
December 31, 1953. 

(iv) Except as provided in (i), (ii) and 
(iii) of this subparagraph the computa¬ 
tion of net operating loss deductions for 
the transitional years described in sec¬ 
tion 172 (g) shall be determined under 
regulations 129 in any case in which, 
under such section, the rules of the In¬ 
ternal Revenue Code of 1939 are appli¬ 
cable, and under the regulations under 
section 1502 in any case in which, under 
such section, the rules of the Internal 
Revenue Code of 1954 are applicable. 

(5) Limitation on absorption of un - 
used dividend carryovers. If, in the 
computation of the consolidated divi¬ 
dend carryover for the second consol¬ 
idated return period in respect of which 


the income of a corporation is included 
in the consolidated return of the group, 
there is involved a separate unused divi¬ 
dend carryover of such corporation for 
the second preceding taxable year to¬ 
gether with a consolidated unused divi¬ 
dend carryover for the second preceding 
taxable year, or if, for the second con¬ 
solidated return period in respect of 
which the income of two or more mem¬ 
bers of the group is included in the con¬ 
solidated return of the group, there are 
involved the separate unused dividend 
carryovers of such corporations for the 
second preceding taxable year, no por¬ 
tion of the excess of the consolidated 
undistributed personal holding company 
income (determined without regard to 
any dividends paid deduction and divi¬ 
dend carryover) over the consolidated 
section 561 dividends paid deduction 
(determined without regard to any divi¬ 
dend carryover) for the first preceding 
taxable year shall be taken into account 
more than once in giving efTect to the 
provisions of paragraph (a) (26) (ii) 
and (iv) of this section (relating to the 
computation of that part of the consol¬ 
idated dividend carryover attributable 
to the unused dividend carryovers of the 
second preceding taxable year). 

(6) Apportionment of consolidated 
net operating loss. If an affiliated group 
filing a consolidated return sustains a 
consolidated net operating loss within 
the provisions of section 172, relating to 
the net operating loss deduction, and if 
there are included as members of such 
group one or more corporations which 
made separate returns, or joined in a 
consolidated return filed by another 
affiliated group, either in a preceding 
taxable year or in a succeeding taxable 
year, the portion of such consolidated 
net operating loss attributable to such 
corporations severally shall be deter¬ 
mined, such portion in the case of any 
such corporation being determined in an 
amount proportionate to the net losses 
(capital net losses and ordinary net 
losses alike) of the several affiliated cor¬ 
porations having net losses, to the extent 
that such losses were taken into account 
in the computation of the consolidated 
net operating loss. 

(7) Apportionment of consolidated 
net capital loss. If an affiliated group 
filing a consolidated return sustains a 
consolidated net capital loss, and if 
there are included as members of such 
group one or more corporations which 
make separate returns, or join in a con¬ 
solidated return filed by another affili¬ 
ated group, in a succeeding taxable year, 
the portion of such consolidated net 
capital loss attributable to such corpo¬ 
rations severally shall be determined, 
such portion in the case of any such cor¬ 
poration being an amount which bears 
the same ratio to the consolidated net- 
capital loss which the net capital loss of 
such corporation bears to the aggregate 
of the net capital losses for the taxable 
year sustained by the several affiliated 
corporations having net capital losses. 

(8) Limitation on net capital loss 
carryover from separate return year. In 
no case shall there be included in the 
computation of the consolidated net 
capital gain for the taxable year as a 
consolidated net capital loss carryover 
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under paragraph (a) (11) (ii) of this 
section (relating to net capital losses 
separately sustained) an amount ex¬ 
ceeding in the aggregate the net capital 
pains of such corporation (determined 
without regard to any net capital loss 
carryover) included in the computation 
of the consolidated net capital gain for 
the taxable year increased with respect 
to its separate net gains from involun¬ 
tary conversions and from sales or ex¬ 
changes of property subject to the pro¬ 
visions of section 1231. 

(9) Qualifications on deductions where 
group membership changed after Jan - 
uary 1, 1954. In the case of an affiliated 
group formed at any time after January 
1, 1954, or having among its members in 
the taxable year one or more subsidi¬ 
aries which became members of the 
group subsequent to January 1, 1954, the 
consolidated taxable income for the tax¬ 
able year, and for prior and subsequent 
taxable years to the extent affected by 
carrybacks and carryovers from the tax¬ 
able year, shall be determined subject to 
the following qualifications: 

(i) There shall be excluded in the case 
of the common parent corporation and 
in the case of any subsidiaries which 
were members of the group on January 1, 
1954, those deductions from gross income 
otherwise allowable with respect to— 

(a) Sales or exchanges of capital 
assets, 

(b) Involuntary conversions and sales 
or exchanges of property subject to the 
provisions of section 1231, 

( c ) Securities subject to the provisions 
of section 165 (g) (3), or 

<d) Debts subject to the provisions of 
section 166, 

to the extent that such deductions other¬ 
wise allowable exceed in the aggregate— 

(e) In the case of capital losses, the 
excess of the aggregate capital gains over 
the aggregate capital losses of such cor¬ 
porations for the taxable year, or 

(/) In the case of ordinary losses, the 
aggregate of the ordinary taxable income 
of such corporations for the taxable year, 
increased in an amount equal to any ex¬ 
cess of aggregate capital gains over ag¬ 
gregate capital losses of such corpora¬ 
tions, 

such capital gains and losses and such 
ordinary taxable income being deter¬ 
mined pursuant to the provisions of the 
regulations under section 1502 but with¬ 
out regard to the provisions of subpara¬ 
graphs (1) (iv) and (2) (iii) (b) of this 
paragraph and without regard to the 
losses in question: 

(ii) There shall be excluded in the 
case of a subsidiary corporation which 
became a member of the affiliated group 
subsequent to January 1, 1954, those de¬ 
ductions from gross income otherwise 
allowable with respect to— 

(a) Sales or exchanges of capital 
assets, 

(b) Involuntary conversions and sales 
or exchanges of property subject to the 
provisions of section 1231, 

<c) Securities subject to the provi¬ 
sions of section 165 (g) (3), or 

(d) Debts subject to the provisions of 
section 166, 


to the extent that such deductions 
otherwise allowable are attributable to 
events preceding the date upon which 
such corporation became a member of 
the group, and 

(e) Being capital losses, exceed (1) 
the capital gains reduced by all other 
capital losses of such corporation for 
the taxable year, in the case in which 
such corporation was not, on January 1, 
1954. a member of an affiliated group 
within the meaning of section 1504, or 
(2) in case such corporation was a mem¬ 
ber of an affiliated group on January 1, 
1954, an amount which together with 
like losses computed subject to the pro¬ 
visions of the regulations under section 
1502 in the case of other members of 
the group during the taxable year which 
were affiliated with such corporation on 
Jnauary 1, 1954, within the meaning of 
section 1504 is equal to the aggregate 
capital gains reduced by the aggregate 
of all other capital losses of such cor¬ 
poration and of such other members of 
the group, or 

(/) Being ordinary losses exceed (1) 
the ordinary taxable income of such cor¬ 
poration for the taxable year increased 
in an amount equal to any excess of 
capital gains over capital losses for the 
taxable year, in the case in which such 
corporation was not, on January 1, 1954, 
a member of an affiliated group within 
the meaning of section 1504, or (2) in 
case such corporation was a member of 
an affiliated group on January 1, 1954, 
an amount which, together with like 
losses computed subject to the provisions 
of the regulations under section 1502 
in the case of other members of the 
group during the taxable year which 
were affiliated with such corporation on 
January 1. 1954, within the meaning of 
section 1504, is equal to the ordinary 
taxable income of such corporation for 
the taxable year increased by the ag¬ 
gregate of the ordinary taxable income 
and decreased by the aggregate of the 
ordinary net losses of other members of 
the affiliated group during the taxable 
year which were affiliated with such cor¬ 
poration on January 1, 1954, within the 
meaning of section 1504, and increased 
further in an amount equal to any ex¬ 
cess of aggregate capital gains over ag¬ 
gregate capital losses of such corpora¬ 
tions, 

such capital gains and losses, and ordi¬ 
nary taxable income and net losses, as 
the case may be, being determined pur¬ 
suant to the provisions of the regulations 
under section 1502 but without regard to 
the provisions of subparagraphs (1) < iv) 
and (2) (iii) ( b ) of this paragraph, and 
without regard to the losses in question. 

(iii) The portion of any loss otherwise 
allowable as a deduction for the taxable 
year which is disallowed pursuant to the 
provisions of subdivisions (i) and (ii) of 
this subparagraph shall, to the extent 
that it constitutes a net capital loss or a 
net operating loss, be considered as a 
net capital loss or a net operating loss, 
as the case may be, in respect to those 
members of the group by reference to 
which the amount of the deduction dis¬ 
allowed under subdivisions (i) and (ii) 
of this subparagraph was determined. 


and, for the purpose of the carryback 
provisions, the year of the loss shall be 
considered as a taxable year occurring 
subsequent to the last taxable year in 
respect of which the income of such 
members of the group was included 
in a consolidated return, and, for the 
purpose of the carryover provisions, as a 
taxable year occurring prior to the first 
taxable year in respect of which their 
income was included in a consolidated 
return; 

(iv) The provisions of (i) and (ii) of 
this subparagraph shall not apply with 
respect to the common parent corpora¬ 
tion of an affiliated group formed sub¬ 
sequent to January 1, 1954, or to the 
common parent corporation or subsid¬ 
iaries of a group in existence on January 
1, 1954, acquiring new members subse¬ 
quent to January 1, 1954, or with respect 
to subsidiaries becoming members of the 
group subsequent to January 1. 1954— 

(a) If the group consists solely of the 
common parent corporation and one or 
more subsidiaries created, directly or 
indirectly, by the common parent 
corporation or by other members of the 
group; 

(b) If, immediately after the corpora¬ 
tion involved became a member of the 
group, common parent corporation or 
subsidiary, as the case may be, stock pos¬ 
sessing at least 80 percent of the voting 
power of all classes of its stock then out¬ 
standing and at least 80 percent of each 
class of its nonvoting stock then out¬ 
standing is owned, directly or indirectly, 
by substantially the same interests by 
which such stock was owned on January 
1, 1954; 

(c) If the affiliated group involved 
was formed, or the new subsidiary be¬ 
came a member of the group, as an inci¬ 
dent to an involuntary conversion or 
to a transfer made pursuant to an order 
of the Securities and Exchange Com¬ 
mission, the Federal Communications? 
Commission, the Interstate Commerce 
Commission, or a similar regulatory body 
of State or Federal Government; or 

(d) To the extent to which, upon con¬ 
sideration of the facts or circumstances 
presented by the particular case, the 
Commissioner determines that a con¬ 
solidated taxable income computed with 
respect to the affiliated group but with¬ 
out regard to those paragraphs will not 
serve to distort the income tax liability 
of the group or of any of its members. 

(10) Loss to group of investment in an 
affiliate. In the case of a loss to one or 
more members of an affiliated group 
sustained during the taxable year as the 
result of the worthlessness of the invest¬ 
ment of such members in another af¬ 
filiate, whether such investment was 
reflected in the stock, bonds, or open ac¬ 
count advances to such other affiliate— 

(i) Such losses shall be taken into ac¬ 
count in the computation of consolidated 
taxable income for the year of the loss 
in an amount not greater in the aggre¬ 
gate than the excess of the consolidated 
taxable income for such year computed 
without regard to any such loss over 
that portion of such consolidated tax¬ 
able income so computed attributable to 
such other affiliate; and 
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(ii) The portion of any such loss 
otherwise allowable as a deduction for 
the taxable year which is disallowed pur¬ 
suant to the provisions of (i) of this 
subparagraph shall be considered as a 
consolidated net operating loss to be 
taken into account as a consolidated 
carryback to the two preceding taxable 
years and as consolidated carryovers to 
succeeding taxable years, but in an 
amount not greater for any such year 
than the excess of the consolidated tax¬ 
able income for such year, computed 
without regard to such carryback or 
carryover, as the case may be. over that 
portion of such consolidated taxable in¬ 
come so computed for such year attrib¬ 
utable to such other affiliate. 

(11) Disposal of timber or coal —(i) 
Intercompany transactions. Section 631 

(b) or (c) (relating to the disposal of 
timber or coal) shall apply to an amount 
received by a member of the group only 
to the extent such amount is received by 
the member of the group as a party to a 
transaction described in section 631 (b) 
or (c) with persons not members of the 
group. 

(11) Application of sections 531 and 
541 to coal royalties. For the purpose 
of determining the consolidated accu¬ 
mulated taxable income and the con¬ 
solidated undistributed personal holding 
company income the provisions of 631 

(c) shall not apply to any amount re¬ 
ceived by a member of the group upon 
the disposal of coal. 

(12) Mine exploration expenditures — 
(i) Limitation under section 615 (a). If 
the aggregate of the deductions, com¬ 
puted without regard to this sentence, 
allowable under section 615 (a) to the 
several members of the group exceeds 
$ 100 , 000 , 

(a) The deduction under that section 
allowable to any member of the group 
shall be an amount which bears the same 
ratio to $100,000 as its deduction com¬ 
puted without regard to this sentence 
bears to the aggregate of such deduc¬ 
tions so computed for the members of 
the group, except that, 

(b) If all the members of the group 
consent in writing, the deduction under 
that section allowable to such member 
shall be the deduction under that sec¬ 
tion computed without regard to this 
sentence, or such part thereof as the 
common parent corporation shall deter¬ 
mine at the time the consent is filed, 
provided, however, that the aggregate of 
the deductions so allowable for all mem¬ 
bers of the group shall not exceed 
$ 100 , 000 . 

(ii) Limitation under 615 (c). If the 
limitation provided in section 615 (c) is 
applicable to any member of the group, 
such limitation shall be deemed appli¬ 
cable to all members of the group. 

(13) Apportionment of unused divi¬ 
dend carryover and allowance of consoli¬ 
dated deficiency dividends deduction — 
(i) Apportionment of unused dividend 
carryover. If an affiliated group filing 
a consolidated return has an unusued 
consolidated dividend carryover and if 
there are included as members of such 
group one or more corporations which 
make separate returns, or join in a con¬ 
solidated return filed by another affili¬ 
ated group or if any member of the group 
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computes its tax liability under section 
541 pursuant to the last sentence of 
§ 1.502-30 (b) (4), in a succeeding tax¬ 
able year, the portion of such unused 
consolidated dividend carryover attrib¬ 
utable to such corporations severally 
shall be determined for the purpose of 
the dividend carryover, such portion in 
the case of any such corporation shall 
be determined in an amount proportion¬ 
ate to the deduction for dividends paid 
and the taxable incomes of the several 
affiliated corporations (determined with 
the adjustments provided in section 
545) to the extent that such deduction 
and such taxable income were taken 
into account in the computation of the 
consolidated dividend carryover and the 
consolidated and undistributed personal 
holding company income. 

(ii) Deficiency dividends deduction. 
For the purpose of applying section 547, 
relating to deficiency dividends, in case 
the affiliated group is subject to tax on 
its consolidated undistributed personal 
holding company income for the taxable 
year to which the deficiency in personal 
holding company tax relates, the con¬ 
solidated deficiency dividends deduction 
described in paragraph (a) (25) of this 
section shall be allowed. 

(14) Apportionment of consolidated 
charitable contribution deduction. If 
an affiliated group filing a consolidated 
return has an excess of the consolidated 
charitable contribution deduction over 
the limitation of paragraph (a) (1) (i) 

(c) of this section for the taxable year, 
and if there are included as members 
of such group one or more corporations 
which make separate returns or join in a 
consolidated return filed by another af¬ 
filiated group in a succeeding taxable 
year, the portion of such excess attribut¬ 
able to such corporations severally shall 
be determined, such portion in the case 
of any such corporation being deter¬ 
mined in an amount proportionate to 
such excess as the contributions of each 
such corporation bear to the aggregate 
of such contributions. 

(15) Limitation on section 175 carry¬ 
overs from separate return years. In no 
case shall there be included in the con¬ 
solidated section 175 deduction for the 
taxable year as consolidated section 175 
carry overs under paragraph (a) (36) 
(ii) of this section (relating to excess 
section 175 deductions of a corporation 
for years for which separate returns were 
filed or for which such corporation 
joined in a consolidated return filed by 
another affiliated group), an amount ex¬ 
ceeding in the aggregate the amount by 
which 25 percent of the gross income of 
such corporation derived from farming 
included in the computation of the con¬ 
solidated section 175 gross income for 
the taxable year exceeds the amount of 
the expenditures of such corporation of 
the taxable year deductible under section 
175. 

(16) Apportionment of consolidated 
section 175 deduction. If an affiliated 
group filing a consolidated return has an 
excess of the consolidated section 175 de¬ 
duction over the limitation of 25 percent 
of the consolidated section 175 gross in¬ 
come for the taxable year, and if there 
are included as members of such group 
one or more corporations which make 


separate returns, or are joined in a con¬ 
solidated return filed by another affili¬ 
ated group, in a succeeding taxable year, 
the portion of such excesses attributable 
to such corporations severally shall be 
determined; such portion in the case of 
any such corporation being determined 
in an amount proportionate to such ex¬ 
cess as the deductions of each such cor¬ 
poration bears to the aggregate of such 
deductions. 

(17) Applicability of consolidated 
section 175 deduction. An affiliated 
group shall not be eligible to use the 
consolidated section 175 deduction un¬ 
less all of the members of such group 
which are engaged in the business of 
fanning during the taxable year have 
adopted, pursuant to section 175 (d), 
the method described in section 175. In 
the case of a corporation which is a 
member of an affiliated group which is 
not eligible to use the consolidated sec¬ 
tion 175 deduction, the deduction pro¬ 
vided by section 175 shall be used in the 
computation of the taxable income of 
such corporation in the same manner 
and under the same conditions as if a 
separate return were to be filed, except 
that the gross income from farming of 
such corporation shall be determined 
without regard to profits or losses on 
intercompany transactions; and proper 
adjustment shall be made to eliminate 
any distortion in the amount of gross 
income attributable to transactions be¬ 
tween members of the group at 
markedly fictitious values. 

(18) Computation of consolidated 
accumulated taxable income . In the 
computation of consolidated accumu¬ 
lated taxable income no amount shall 
be taken into account with respect to 
any income or deductions attributable to 
members of the affiliated group which 
are subject to tax under section 541 as 
described in the last sentence of 
§ 1.1502-30 (b) (4). 

(19) Law applicable to the computa¬ 
tion of consolidated dividends carryover. 
In the computation of the consolidated 
section 561 dividends paid deduction, the 
amount of the consolidated dividends 
carryover from a year to which subtitle 
A is not applicable to a taxable year to 
which such subtitle applies shall be de¬ 
termined under Regulations 129 if a con¬ 
solidated return was filed for the year 
in which the dividends were paid or un¬ 
der the provisions of the Internal Rev¬ 
enue Code of 1939 if a separate return 
was filed for such year. 

(20) Law applicable to computation of 
deficiency dividends deduction. If a de¬ 
ficiency is asserted with respect to a 
taxable year which began before Janu¬ 
ary 1, 1954, the amount of any '‘defi¬ 
ciency dividend” shall include only 
amounts which w r ould have been in¬ 
cludible in the computation of the 
consolidated basic surtax credit, as de¬ 
fined in Regulations 129, or in the com¬ 
putation under the Internal Revenue 
Code of 1939 of the basic surtax credit 
for such taxable year, as the case may be. 

(21) Rules with respect to net operat¬ 
ing losses under sections 381 and 382. 
<i) If, in the computation of the consoli¬ 
dated net operating loss carryover, there 
is included an amount w'ith respect to a 
net operating loss of a corporation, sus- 
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(ained in a taxable year for which it 
filed a separate return or for which such 
corporation joined in a consolidated re¬ 
turn filed for another affiliated group, 
which is a transferor or distributor of 
assets to a member of the affiliated group 
within the meaning of section 381 (a), 
the amount allowable as a carryover w'ith 
respect to such transferor or distributor 
shall not exceed the amount of the tax¬ 
able income of the acquiring corpora¬ 
tion included in the computation of the 
consolidated taxable income for the tax¬ 
able year. The computation shall be 
made as described in subparagraph (3) 
of this paragraph as though the acquir¬ 
ing corporation had sustained a net op¬ 
erating loss in a year for which separate 
returns were filed or for which the 
acquiring corporation had joined in a 
consolidated return filed by another 
affiliated group. 

(ii) If. in addition to the amount de¬ 
scribed in (i) of this subparagraph, there 
is included an amount w T ith respect to 
a net operating loss sustained by the ac¬ 
quiring corporation in a year for which 
it filed separate returns or for w'hich it 
joined in a consolidated return filed by 
another affiliated group, the losses sus¬ 
tained by both the acquiring corporation 
and the transferor or distributor cor¬ 
poration which may be taken into ac¬ 
count as a net operating loss deduction 
in determining the consolidated taxable 
income may not exceed the taxable in¬ 
come of the acquiring corporation com¬ 
puted in a manner described in subpara¬ 
graph (3) of this paragraph. 

(iii) For purposes of (i) and (ii) of 
this subparagraph, if the transferor or 
distributor corporation was a member of 
another affiliated group which filed a 
consolidated return, the amount of the 
consolidated net operating loss of such 
affiliated group, if any, attributable to 
such transferor or distributor, shall be 
treated as the net operating loss of such 
corporation separately sustained. 

(iv) In any case in which a consol¬ 
idated net operating loss was sustained 
by an affiliated group which includes a 
member whose net operating loss is sub¬ 
ject to the limitations upon net operat¬ 
ing losses provided by section 382, such 
section shall be applicable with respect 
to such member as if the portion of such 
consolidated net operating loss attribu¬ 
table to such corporation were a net 
operating loss of such corporation sep¬ 
arately sustained. 

(22) Rules with respect to capital loss 
carryovers under section 381. (i) If in 
the computation of the consolidated net 
capital loss carryovers for a taxable year 
there is included an amount with re¬ 
spect to a net capital loss of a corpora¬ 
tion, sustained in a taxable year for 
which it filed a separate return or for 
which such corporation joined in a con¬ 
solidated return filed by another affiliated 
group, which is a transferor or distribu¬ 
tor of property to a member of the af¬ 
filiated group within the meaning of 
section 381 (a), the amount allowable 
with respect to such transferor or dis¬ 
tributor shall not exceed the net capital 
gains of the acquiring corporation (de¬ 
termined without regard to any net cap¬ 
ital loss carryover) included in the 
computation of the consolidated net cap¬ 


ital gain for the taxable year increased 
with respect to its separate gains for 
involuntary conversions and from sales 
or exchanges of property subject to the 
provisions of section 1231. 

(ii) If there is included under para¬ 
graph (a) (11) (ii) of this section an 
amount with respect to net capital 
losses separately sustained by such ac¬ 
quiring corporation in years for which 
separate returns were filed or for which 
such corporation joined in a consoli¬ 
dated return filed by another affiliated 
group, the limitation described in (i) 
of this subparagraph shall be applicable 
with respect to the aggregate of such 
losses and the losses of its transferor 
or distributor corporations. 

(iii) For purposes of (i) and (ii) of 
this subparagraph if the transferor or 
distributor corporation was a member 
of another affiliated group which filed 
a consolidated return, the amount of the 
consolidated net capital loss of such 
affiliated group, if any, attributable to 
such transferor or distributor, shall be 
treated as the net capital loss of such 
corporation separately sustained. 

(c) Statements and schedules for sub¬ 
sidiaries. The statement of gross in¬ 
come and deductions and the several 
schedules required by the instructions 
on the return must be prepared and 
filed by the common parent corporation 
in columnar form so that the details of 
the items of gross income, deductions, 
and credits, for each member of the 
affiliated group, may be readily audited. 
Such statements and schedules shall in¬ 
clude in columnar form a reconciliation 
of surplus for each such corporation, 
together with a reconciliation of the 
consolidated surplus. Consolidated bal¬ 
ance sheets as of the beginning and close 
of the taxable year of the group, taken 
from the books of the members of the 
group, shall accompany the consoli¬ 
dated return prepared in a form similar 
to that required for reconciliation of 
surplus. If any member of the affiliated 
group computes its tax under section 
541 in the manner provided in § 1.1502- 
30 (b) (4). a personal holding company 
schedule for such corporation shall be 
filed with the consolidated return. 

(d) Net operating loss deduction , ex¬ 
cess charitable contributions, excess sec - 
tion 175 deductions , and dividend carry¬ 
over before or after consolidated return 
period. The consolidated net operating 
loss of an affiliated group, the excess of 
the consolidated charitable contributions 
over the 5 percent limitation of para¬ 
graph (a) (1) (i) (c) of this section, the 
excess of the deductions under section 
175 over the limitation of 25 percent pro¬ 
vided in paragraph (a) (1) (i) (/) of 
this section, or the unused consolidated 
dividend carryover shall be used in com¬ 
puting the consolidated net operating 
loss deduction, the consolidated chari¬ 
table contribution carryover, the con¬ 
solidated section 175 carryover, or the 
consolidated dividend carryover, as the 
case may be, notwithstanding that one 
or more corporations members of the 
group in the taxable year in which such 
loss or carryovers originate make sepa¬ 
rate returns (or join in a consolidated 
return made by another affiliated group) 
for a subsequent taxable year (or in the 


case of a carryback computation for a 
preceding taxable year), but only to the 
extent that such consolidated net oper¬ 
ating loss, such excess charitable con¬ 
tribution, such excess section 175 deduc¬ 
tion. or such unused consolidated 
dividend carryover is not attributable to 
such corporations; and such portion of 
such consolidated net operating loss, 
such excess charitable contributions, 
such unused section 175 deductions, or 
such unused consolidated dividend car¬ 
ryover as is attributable to the several 
corporations making separate returns 
or computing their tax liability under 
section 541 pursuant to the last sen¬ 
tence of § 1.1502-30 (b) (4) (or joining 
in a consolidated return made by an¬ 
other affiliated group) for a subsequent 
taxable year (or in the case of a carry¬ 
back computation for a preceding tax¬ 
able year) shall be used by such corpo¬ 
rations severally as carryovers or as 
carrybacks in such separate returns in 
such separate computations under sec¬ 
tion 541, or in such consolidated returns 
of the other affiliated group. Any un¬ 
used dividend carryover of a corporation 
separately produced for a year prior to 
a taxable year in respect of which its tax 
liability under section 541 is computed 
upon the consolidated undistributed per¬ 
sonal holding company income shall be 
used in computing the dividend carry¬ 
over of such corporation (or the consol¬ 
idated dividend carryover of another 
affiliated group of which it becomes a 
member) for a subsequent taxable year 
for which it makes a separate return or 
joins in a consolidated return of another 
group, but only to the extent that such 
unused dividend carryover was not ab¬ 
sorbed in the computation of the consol¬ 
idated section 561 dividends paid deduc¬ 
tion for the intervening consolidated 
return period. Any net operating loss 
separately sustained by a corporation 
prior to a first taxable year in respect 
of which its income is included in the 
consolidated return of the group (or in 
either of the two years immediately fol¬ 
lowing a consolidated return year) shall 
be used in computing the net operating 
loss deduction of such corporation (or 
the consolidated net operating loss de¬ 
duction of another affiliated group of 
w'hich it becomes a member) for a sub¬ 
sequent taxable year for which it makes 
a separate return or joins in a consoli¬ 
dated return of another group, but only 
to the extent that such net operating 
loss was not absorbed (either as a carry¬ 
over or as a carryback) in the computa¬ 
tion of the consolidated net operating 
loss deduction for consolidated return 
periods. Any excess of charitable con¬ 
tributions of a corporation for the year 
prior to a first taxable year in respect of 
which its income is included in the con¬ 
solidated return of the group shall be 
used in computing the charitable con¬ 
tribution deduction of such corporation 
(or the consolidated charitable contri¬ 
bution deduction of another affiliated 
group of which it becomes a member) 
for a subsequent taxable year for which 
it makes a separate return or joins in a 
consolidated return of another group, 
but only to the extent that such excess 
charitable contribution was not absorbed 
as a carryover in the consolidated char- 
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itable contribution deduction for con¬ 
solidated return periods. Any excess of 
section 175 deductions of a corporation 
for a year prior to a first taxable year 
in respect of which its income is in¬ 
cluded in the consolidated return of the 
group shall be used in computing the 
section 175 deduction of such corpora¬ 
tion (or the consolidated section 175 de¬ 
duction of another affiliated group of 
which it becomes a member) for a sub¬ 
sequent taxable year for which it makes 
a separate return or joins in a consoli¬ 
dated return of another group, but only 
to the extent that such excess section 175 
deduction was not absorbed as a carry¬ 
over in the computation of a consolidated 
section 175 deduction for consolidated 
return periods. 

(e) Taxable year o/ less than 12 
months. Any period of less than 12 
months for w T hich either a separate re¬ 
turn or a consolidated return is filed 
under the provisions of § 1.1502-13 shall 
be considered as a taxable year. 

§ 1.1502-32 Method of computation 
of income for period of less than 12 
months. If a corporation, during the 
taxable year of the group, becomes a 
member or ceases to be a member of an 
affiliated group which makes or is re¬ 
quired to make a consolidated return for 
such year, the income of such corpora¬ 
tion to be included in the consolidated 
return shall be computed on the basis of 
its income as shown by its books if the 
accounts are so kept that the income for 
the period during which it is a member 
of the group can be clearly and accu¬ 
rately determined. If the accounts are 
not so kept, the income to be included in 
the consolidated return shall be com¬ 
puted on the basis of that proportion of 
its income (subject to the elimination of 
items exempt from taxation and the 
addition of items not allowable as deduc¬ 
tions) for the full period covered by its 
books which the number of days for 
which its income is included in the con¬ 
solidated return bears to the number of 
days in the full period covered by its 
books; but, in the discretion of the Com¬ 
missioner, there may be eliminated be¬ 
fore the proration is made items of 
income or deduction clearly and accu¬ 
rately determined to be attributable to 
particular periods, and, after the pro¬ 
ration is made, such eliminated items 
will be added to (if items of income) or 
deducted from (if deductible items) the 
income determined by proration for the 
period to which such items are appli¬ 
cable. 

5 1.1502-33 Gain or loss from sale of 
stock, or bonds or other obligations. 
Gain or loss from the sale or other dispo¬ 
sition (whether or not during a consoli¬ 
dated return period), by a corporation 
which during any period of time has 
been a member of an affiliated group 
which makes or is required to make a 
consolidated return, of any share of 
stock or any bond or other obligation is¬ 
sued or incurred by another corporation 
which during any part of such period 
was a member of the same group, shall 
be determined, and the extent to which 
such gain or loss shall be recognized and 
shall be taken into account shall also be 
determined, in the same manner, to the 


same extent, and upon the same condi¬ 
tions as though such corporations had 
never been affiliated except— 

(a) In the case of a disposition (by 
sale, or in complete or partial liquidation 
not involving cash in an amount in ex¬ 
cess of the adjusted basis of both the 
stock and the bonds and other indebted¬ 
ness liquidated, or otherwise) during a 
consolidated return period to another 
member of the group (§§ 1.1502-31 and 
1.1502-37); 

(b) That the basis for determining 
the gain or loss, in the case of shares of 
stock, or in the case of bonds or other 
obligations, held during any part of a 
consolidated return period, shall be de¬ 
termined in accordance with § 1.1502-34 
and 1.1502-35; and 

(c) As provided in § 1.1502-36 (im¬ 
posing certain limitations upon losses 
otherwise allowable upon sales of stock, 
or bonds or other obligations). 

§ 1.1502-34 Sale of stock ; basis for 
determining gain or loss —(a) Scope of 
section. This section prescribes the 
basis for determining the gain or loss 
upon any sale or other disposition 
(hereinafter referred to as “sale*') by a 
corporation which is (or has been) a 
member of an affiliated group which 
makes (or has made) a consolidated re¬ 
turn for any taxable year, of any share 
of stock issued by another member of 
such group (whether issued before or 
during the period that it was a member 
of the group and whether issued before, 
during, or after the taxable year 1929), 
and held by the selling corporation dur¬ 
ing any part of a period for which a 
consolidated return is made or required 
under the regulations under section 1502. 
For the basis in the case of a sale of 
bonds, see § 1.1502-35. 

(b) Sales made while sellmg corpora¬ 
tion is member of affiliated group. If 
the sale is made within a period during 
which the selling corporation is a mem¬ 
ber of the affiliated group, whether or 
not during a consolidated return period, 
and whether or not, as a result of such 
sale, the issuing corporation ceases to be 
a member of the group, the basis shall 
be determined as follows: 

(1) The aggregate bases of all shares 
of stock of the issuing corporation held 
by each member of the affiliated group 
(exclusive of the issuing corporation) 
immediately prior to the sale, shall be 
determined separately for each member 
of the group, and adjusted in accordance 
with the other provisions of subtitle A, 
but without regard to any adjustment 
under the last sentence of section 1051 
relating to losses of the issuing corpora¬ 
tion sustained by such corporation after 
it became a member of the group. 

(2) From the combined aggregate 
bases as determined in subparagraph 
(1) of this paragraph, there shall be 
deducted the sum of— 

(i) All losses of such issuing corpora¬ 
tion sustained during taxable years for 
which consolidated income tax returns 
were made or were required (whether 
the taxable year 1929 or any prior or sub¬ 
sequent taxable year) after such corpo¬ 
ration became a member of the affiliated 
group and prior to the sale of the stock 
to the extent that such losses could not 


have been availed of by such corpora¬ 
tion as net loss or net operating loss in 
computing its net income or taxable in¬ 
come, as the case may be, for such tax¬ 
able years if it had made a separate 
return for each of such years, 

(ii) With respect to each of such tax¬ 
able years for which consolidated re¬ 
turns were made or were required both 
for income and for excess profits tax pur¬ 
poses, the excess, if any, of all losses of 
such issuing corporation for such year, 
properly adjusted in the computation of 
consolidated excess profits net income 
over the amount of such losses for such 
year computed under (i) of this subpar¬ 
agraph to the extent that such excess 
could not have been availed of by such 
corporation as a net operating loss in 
computing its excess profits net income 
for such taxable years if it had made a 
separate return for each of such years, 
and 

(iii) With respect to each of such tax¬ 
able years for which consolidated returns 
were made or were required for excess 
profits tax purposes only, all losses of 
such issuing corporation for such year, 
properly adjusted in the computation of 
consolidated excess profits net income, 
to the extent that such losses could not 
have been availed of by such corporation 
as a net operating loss in computing its 
excess profits net income for such tax¬ 
able years if it had made a separate 
excess profits tax return for each of such 
years, 

reduced by any losses of the issuing cor¬ 
poration apportioned under this section 
to its stock sold or otherwise disposed of 
in a prior transaction, disregarding any 
transaction between members of the 
affiliated group during a consolidated in¬ 
come or excess profits tax return period 
which did not constitute a partial liqui¬ 
dation of the issuing corporation. For 
any taxable year in which the group sus¬ 
tained a consolidated loss not availed of 
in prior or subsequent years as a deduc¬ 
tion under net loss or net operating loss 
provisions, the amount deducted under 
this subparagraph shall be further re¬ 
duced by an amount equal to that pro¬ 
portion of such consolidated loss which 
the loss of the issuing corporation for 
the year in which such loss w'as sustained 
bears to the aggregate losses of the mem¬ 
bers of the group for such year. 

(3) The sum of the aggregate bases 
of all shares of stock, after making the 
deduction under subparagraph (2) of 
this paragraph, shall then be appor¬ 
tioned among the members of the affili¬ 
ated group which hold stock of the 
issuing corporation, by allocating to each 
such member that proportion of the sum 
of the aggregate bases so reduced which 
the aggregate basis of the stock in the 
issuing corporation held by such member 
bears to the sum of the aggregate bases. 

(4) The aggregate basis as deter¬ 
mined under subparagraph (3) of this 
paragraph for each member of the 
affiliated group shall then be equitably 
apportioned among the several classes 
of stock of the issuing corporation held 
by such member according to the cir¬ 
cumstances of the case—ordinarily by 
allocating to each class of such stock 
that proportion of the aggregate basis 
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which the basis of each class of such 
stock held by it at the time of the sale 
is to the sum of the bases of the several 
classes of such stock held by it. 

(5) The basis of each share of stock 
of each class held by a member of the 
affiliated group shall then be deter¬ 
mined by dividing the basis apportioned 
to such class under subparagraph (4) of 
this paragraph by the total number of 
shares of such class held by it. 

(c) Sales alter selling corporation has 
censed to be member of affiliated group. 
If the sale is made after the selling cor¬ 
poration has ceased to be a member of 
the affiliated group, such basis shall be 
determined in accordance with para¬ 
graph (b) of this section, except that— 

(1) The aggregate basis (under para¬ 
graph (b) (1) of this section) shall be 
determined for all shares of the issuing 
corporation held by each member of the 
group immediately prior to the time the 
selling corporation ceased to be a mem¬ 
ber of the group (rather than immedi¬ 
ately prior to the sale); 

(2) The reduction (under paragraph 
(b) (2) of this section) with respect to 
losses apportioned to stock sold or other¬ 
wise disposed of in prior transactions 
shall be determined without regard to 
the transaction which terminated the 
affiliation and all subsequent trans¬ 
actions; 

(3) The allocation (under paragraph 
(b) (3) of this section) shall be made 
to each member of the group which held 
stock of the issuing corporation immedi¬ 
ately prior to the time the selling cor¬ 
poration ceased to be a member of the 
group (rather than to the members hold¬ 
ing such stock at the time of the sale); 
and 

(4) The basis of each share of stock 
held by the selling corporation (deter¬ 
mined, as above, as of the time the sell¬ 
ing corporation ceased to be a member 
of the group) shall then be adjusted in 
accordance with the other provisions of 
subtitle A in order to determine the 
basis at the time of the sale. 

(d) Definition of “loss”, “consolidated 
loss”, “net loss”, or “net operating loss”, 
and “consolidated excess profits net in¬ 
come”. As used in this section the term 
“loss” means either the excess over the 
gross income of the issuing corporation 
of the sum of its allowable deductions 
(not including any net loss or net oper¬ 
ating loss deduction) allowable in com¬ 
puting consolidated taxable income or 
the excess over the gross income of the 
issuing corporation of the sum of its 
allowable deductions (not including any 
net loss or net operating loss deduction), 
plus the proportionate part properly at¬ 
tributable to such corporation of the 
credits relating to interest on certain 
Government obligations and dividends 
received allowable in computing consoli¬ 
dated normal tax net income, the con¬ 
solidated special class net income or 
consolidated net income subject to tax 
determined in accordance with the In¬ 
ternal Revenue Code of 1939 and provi¬ 
sions of consolidated returns regulations 
applicable to the period. The term 
“consolidated loss” means the excess 
of the sum of the losses, separately com¬ 
puted, over the sum of the normal tax 
net income, the special class net income. 
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the net income subject to tax or the tax¬ 
able income determined in accordance 
with the provisions of the Internal Rev¬ 
enue Code of 1939 or the Revenue Act 
or of subtitle A of the Internal Revenue 
Code of 1954 and pursuant to the pro¬ 
visions of consolidated returns regula¬ 
tions applicable to the period; the term 
“net loss” or “net operating loss” means 
the net loss or net operating loss, as the 
case may be, determined in accordance 
with the provisions of the Internal Rev¬ 
enue Code of 1939 or the Revenue Act 
or of subtitle A of the Internal Revenue 
Code of 1954 and pursuant to the pro¬ 
visions of consolidated returns regula¬ 
tions applicable to the period; and the 
term “consolidated excess profits net in¬ 
come” means the consolidated excess 
profits net income or consolidated sec¬ 
tion 433 (a) excess profits net income 
determined in accordance with the pro¬ 
visions of the Internal Revenue Code of 
1939 or the Revenue Act and pursuant 
to the provisions of consolidated returns 
regulations applicable to the period. 

§ 1.1502-35 Sale of bonds or other 
obligations; basis for determining gain 
or loss. In the case of a sale or other 
disposition by a corporation, which is 
(or has been) a member of an affiliated 
group which makes (or has made) a con¬ 
solidated income tax or excess profits 
tax return for any taxable year, of bonds 
or other obligations issued or incurred 
by another member of such group 
(whether or not issued or incurred while 
it was a member of the group and 
whether issued or incurred before, dur¬ 
ing, or after the taxable year 1929) and 
held by the selling corporation during 
any part of a period for which a con¬ 
solidated return is made or required 
under the regulations under section 1502, 
the basis of each bond or obligation, for 
determining the gain or loss upon such 
sale or other disposition, determined in 
accordance with the other provisions of 
subtitle A. but without regard to any 
adjustment under the last sentence of 
section 1051, shall be decreased (except 
as otherwise provided in this section) 
by the excess, if any, of the aggregate 
of the deductions computed under 
§ 1.1502-34 (b) (2) or (c) over the sum 
of the aggregate bases of the stock of 
the debtor corporation as computed un¬ 
der § 1.1502-34 (b) (1) or (c) as the case 
may be, held by the members of the 
group. The adjustment with respect to 
so much of such deductions as is based 
upon losses sustained during the taxable 
year 1929 and subsequent taxable years 
for which the last day prescribed by law 
for the filing of the return fell on or 
before March 1, 1945 (the date on which 
Treasury Decision 5441 was filed with 
the Division of the Federal Register) 
and availed of on consolidated returns 
filed for such years shall be made only 
in those cases in which the sales or 
other disposition of such bonds or other 
obligations resulted in a loss. See also 
§ 1.1502-40 relating to disallowance of 
loss upon intercompany bad debts. 

§ 1.1502-36 Limitation on allowable 
losses on sale of stock, or bonds, or other 
obligations —(a) General rule. No loss 
shall be allowed under §§ 1.1502-33, 
1.1502-34, or 1.1502-35 upon the sale or 
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other disposition of stock or bonds or 
obligations to the extent that such loss 
is attributable to— 

(1) Transfers of assets within the affil¬ 
iated group (by sale, gift, or otherwise) 
without consideration or at markedly 
fictitious values, during the period in 
which the corporations were affiliated 
(whether or not a consolidated return 
was made), or 

(2) A distribution during a period in 
which the corporations were affiliated of 
earnings or profits accumulated prior 
to the date upon which the distributing 
corporation became a member of the 
group. 

(b) Qualification of general rule. 
Paragraph (a) of this section shall not 
be considered as in any way limiting the 
operation of the provisions of subtitle A 
relating to the basis for determining gain 
or loss upon the sale or other disposition 
of property, but as being in amplification 
of and not in substitution for such pro¬ 
visions; subject, however, to this quali¬ 
fication; that to the extent that the 
transfers of assets referred to in para¬ 
graph (a) of this section are taken into 
account under the terms of subtitle A in 
making adjustments in the basis, such 
transfers will not be taken into account, 
in denying losses under paragraph (a) of 
this section. 

§ 1.1502-37 Liquidations; recognition 
of gain or loss —(a) During consolidated 
return period. (1) Gain or loss shall 
not be recognized upon a distribution 
during a consolidated return period, by 
a member of an affiliated group to an¬ 
other member of such group, in cancel¬ 
lation or redemption of all or any portion 
of its stock, except— 

(1) Where such distribution is in com¬ 
plete liquidation and redemption of all 
of its stock (whether in one distribution 
or a series) and of its bonds and other 
indebtedness, if any, and falls without 
the provisions of section 332, and is the 
result of a bona fide termination of the 
business and operations of such member 
of the group, in which case the adjust¬ 
ments specified in §§ 1.1502-34 and 
1.1502-35 shall be made, and § 1.1502-36 
shall be applicable; or 

(ii) Where such a distribution without 
the provisions of section 332 is one made 
in cash in an amount in excess of the 
adjusted basis of the stock, and bonds 
and other indebtedness, in which case 
gain shall be recognized to the extent of 
such excess. 

(2) When the business and operations 
of the liquidated member of the affiliated 
group are continued by another member 
of the group, it shall not be considered a 
bona fide termination of the business and 
operations of the liquidated member. 
With respect to the acquisition of its 
bonds by the issuing company, see 
§ 1.1502-41 (b). 

(3) For the purpose of determining 

whether an affiliated corporation re¬ 
ceiving property in a liquidating distribu¬ 
tion qualifies under the provisions of 
section 332 (b) (1), the aggregate 

amount of the stock of the liquidated 
corporation owned by the several mem¬ 
bers of the affiliated group on the date 
of the adoption of the plan of liquidation 
and at all times, subsequent thereto and 
prior to the receipt of the property in 
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liquidation shall be considered as owned 
by the distributee. 

(b) After consolidated return period. 
In case any such distribution is made 
after a consolidated return period, 
whether in complete or partial liquida¬ 
tion, except a complete liquidation 
within the provisions of section 332 (b), 
with respect to stock and with respect 
to bonds, debentures, notes, certificates, 
and other indebtedness of the liquidated 
corporation acquired prior to or during 
any taxable year subsequent to 1928 for 
which a consolidated income or excess 
profits tax return was filed, the ad¬ 
justments specified in §§ 1.1502-34 and 
1.1502-35 shall be made, and § 1.1502-36 
will be applicable. 

§ 1.1502-38 Basis of property —(a) 
General rule. Subject to the provisions 
of paragraphs (b) and (c) of this section 
and except as otherwise provided in 
§§ 1.1502-34, 1.1502-35 and 1.1502-39 the 
basis during a consolidated return period 
for determining the gain or loss from the 
sale or other disposition of property, or 
upon which exhaustion, wear and tear, 
obsolescence, amortization, and deple¬ 
tion are to be allowed, shall be deter¬ 
mined and adjusted in the same manner 
as if the corporations were not affiliated, 
whether such property was acquired be¬ 
fore or during a consolidated return pe¬ 
riod. Except as otherwise provided in 
§ 1.1502-39 such basis immediately after 
a consolidated return period (whether 
the affiliation has been broken or 
whether the privilege of making a con- 
soliated return is not exercised) shall be 
the same as immediately prior to the 
close of such period. 

(b) Intercompany transactions. The 
basis prescribed in paragraph (a) of this 
section shall not be affected by reason 
of a transfer during a consolidated re¬ 
turn period, other than upon liquidation 
as provided in paragraph (c) of this 
section (whether by sale, gift, dividend, 
or otherwise) from a member of the 
affiliated group to another member of 
such group. 

(c) Basis after liquidation. (1) Where 
property is acquired upon a distribution 
described in § 1.1502-37 (a) in which 
gain or loss is recognized to the dis¬ 
tributee. the basis of such property shall 
be its fair market value at date of acqui¬ 
sition. 

(2) Where property is acquired upon 
a liquidation to which section 332 is ap¬ 
plicable and if the first distribution in 
pursuance of the plan of liquidation oc¬ 
curs on or after June 22, 1954— 

(i) Unless (ii) of this subparagraph is 
applicable, the basis of such property 
shall be the same as it would be in the 
hands of the transferor; 

(ii) If the basis of such property is 
determined under 334 (b) (2), such sec¬ 
tion shall be applicable in determining 
the basis of property received on the 
liquidation (except property received by 
the liquidating corporation from other 
members of the affiliated group during 
a consolidated return period) and to any 
property transferred by the liquidating 
corporation to other members of the 
group during a consolidated return 
period as if such property had not been 
transferred and was received in such 
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liquidation. In addition, proper adjust¬ 
ment shall be made with respect to the 
effect of any other transactions between 
members of the group during a con¬ 
solidated return period which creates a 
distortion of income or a substantial 
variation in basis of property from the 
basis such property would have had if 
there had been no such transactions. 

(3) Where property is acquired upon a 
distribution (not a complete liquidation 
within the provisions of section 332 (b)) 
in which gain or loss to the distributee 
is not recognized as provided in § 1.1502- 
37 (a) the basis of such property shall 
be the same as the basis of the stock 
and the bonds and other obligations ex¬ 
changed therefor, adjusted for— 

(i) The transfer of assets within the 
affiliated group by the distributing cor¬ 
poration (by sale, gift, or otherwise) 
without consideration or at markedly 
fictitious values, during the period for 
which the corporations were affiliated 
(whether or not a consolidated return 
was made); 

(ii) Distributions during a period in 
which the corporations were affiliated of 
earnings or profits accumulated prior to 
the date upon which the distributing 
corporation became a member of the 
group; and 

(iii) Cash received in the distribution. 

(4) Where property was acquired 
upon a distribution in which gain or loss 
to the distributee was recognized pur¬ 
suant to the provisions of section 333 (a) 
or the corresponding provisions of the 
Internal Revenue Code of 1939 or the 
Revenue Act of 1938, the basis of such 
property shall be the same as the basis 
of the stock exchanged therefor, ad¬ 
justed for— 

(i) The transfer of assets within the 
affiliated group by the distributing cor¬ 
poration (by sale, gift, or otherwise) 
without consideration or at markedly 
fictitious values, during the period for 
which the corporations were affiliated 
(whether or not a consolidated return 
was made); 

(ii) Distribution during a consolidated 
return period of earnings or profits ac¬ 
cumulated prior to the date upon which 
the distributing corporation became a 
member of the group; 

(iii) Cash received in the distribution; 
and 

(iv) The amount of gain recognized to 
the distributee in the liquidation. 

(d) Basis not affected by acquisition 
or sale of stock. Neither the acquisition 
of stock of a corporation nor its sale or 
other disposition shall affect the basis 
of the property of such corporation for 
determining gain or loss or upon which 
exhaustion, wear and tear, obsolescence, 
amortization, and depletion are to be 
allowed. 

§ 1.1502-39 Inventories —(a) Consoli¬ 
dated return for first year of affiliation. 
If the income of an affiliated corporation 
is included in a consolidated return for 
the period immediately following the 
date upon which such corporation be¬ 
came a member of the affiliated group, 
the value of its opening inventory to be 
used in computing the consolidated tax¬ 
able income shall be the proper value 
of the closing inventory used in comput¬ 


ing its taxable income for the preceding 
taxable year. 

(b) Consolidated return after separate 
return by affiliates. If— 

(1) A corporation which is a member 
of the affiliated group for the first con¬ 
solidated return period was a member 
of the group in the preceding taxable 
year, or 

(2) A corporation which filed a sep¬ 
arate return for its previous taxable year 
was not a member of the affiliated group 
within the meaning of section 141 of the 
Internal Revenue Code of 1939, at any 
time during the last taxable year of the 
group not subject to section 1502, but 
which would have been a member of the 
group during such period if section 1504 
had been applicable and is a member of 
the affiliated group filing a consolidated 
return for the first taxable year to which 
section 1502 is applicable, 

the value of its opening inventory to be 
used in computing the consolidated tax¬ 
able income for the first consolidated re¬ 
turn period shall be the proper value of 
the closing inventory used in computing 
its taxable income for the preceding tax¬ 
able year, decreased in the amount of 
profits or increased in the amount of 
losses reflected in such inventories which 
arose in transactions between members 
of the affiliated group and which have 
not been realized by the group through 
final transactions with persons other 
than members of the group. 

<c> Separate returns made after con¬ 
solidated returns . If a corporation 
which was a member of an affiliated 
group in a consolidated return period 
makes or is required to make a separate 
return for the succeeding taxable year, 
the value of its opening inventory to be 
used in computing its taxable income 
for such succeeding taxable year shall 
be the proper value of its closing inven¬ 
tory used in computing consolidated tax¬ 
able income for the last consolidated 
return period increased in the amount 
of profits or decreased in the amount of 
losses eliminated in the computation of 
such inventory as profits or losses aris¬ 
ing in transactions between members 
of the affiliated group, but in an amount 
not exceeding, in the case of profits, 
either the amount of profits arising from 
such intercompany transactions re¬ 
flected in the closing inventory of such 
corporation for such succeeding taxable 
year or the amount of such intercom¬ 
pany profits eliminated from its opening 
inventory for its first consolidated re¬ 
turn period pursuant to the provisions 
of paragraph (b) of this section, and not 
exceeding, in the case of losses, either the 
amount of losses arising from intercom¬ 
pany transactions reflected in the clos¬ 
ing inventory for such corporation for 
such succeeding taxable year or the 
amount of such intercompany losses 
eliminated from its opening inventory 
for its first consolidated return period 
pursuant to the provisions of paragraph 
(b) of this section. 

§ 1.1502-40 Bad debts—(a) Deduc¬ 
tion during consolidated return period. 
No deduction shall be allowed during a 
consolidated return period to any mem¬ 
ber of the affiliated group on account of 
worthlessness in whole or in part of any 
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obligation (including accounts receiv¬ 
able, bonds, notes, debts, and claims of 
whatsoever nature) of any other cor¬ 
poration which was a member of the 
group as of the last day of the taxable 
year or which was liquidated by the 
group during such year, except as a loss 
resulting from a bona fide termination 
of the business and operations of such 
other corporation, whether in liquidation 
or otherwise, in which case the loss shall 
be computed subject to the adjustments 
specified in § 1.1502-35 and the provi¬ 
sions of § 1.1502-36 shall be applicable. 

(b) Limitation of allowance after con¬ 
solidated return period. With respect to 
obligations (including accounts receiv¬ 
able) of a member of an affiliated group 
acquired in any way by another member 
of the group prior to or during any tax¬ 
able year subsequent to 1928 for which a 
consolidated income or excess profits tax 
return was filed, the adjustments pre¬ 
scribed with respect to the allowance of 
losses upon the sale of bonds shall be 
applicable to the allowance of any bad 
debt deduction for any period subsequent 
to the consolidated return period. See 
§ 1.1502-35. 

§ 1.1502-41 Sale and retirement "by 
corporation of its bonds —(a) Issued at 
discount or premium . If a corporation 
which during any taxable year has been 
a member of an affiliated group which 
makes or is required to make a consoli¬ 
dated return, has issued its bonds at a 
discount or premium (whether or not 
during a consolidated return period), 
deduction will be allowed for the amor¬ 
tization of the discount, and income in¬ 
cluded for the amortization of the 
premium, in the same manner, to the 
same extent, and upon the same condi¬ 
tions as if the corporation had never 
been affiliated, except that no deduction 
for amortization of discount shall be al¬ 
lowed, and no income shall be included 
for amortization of premium, during a 
period for which a consolidated return is 
made, on bonds of one member of the 
group owned by another member of the 
group. 

(b) Acquisition of bonds by issuing 
company. If a corporation which has 
been a member of an affiliated group 
which makes or is required to make a 
consolidated return, acquires its bonds 
(whether or not from another member 
of such group and whether or not during 
a consolidated return period), gain or 
loss shall be recognized in the same man¬ 
ner to the same extent and upon the 
same conditions as if the corporation had 
never been affiliated, except that, if such 
bonds are acquired from another mem¬ 
ber of the group during a consolidated 
return period, and in a transaction other 
than a distribution in a liquidation in 
which gain or loss to the distributee is 
recognized pursuant to § 1.1502-37 (a) 
in determining the gain or loss to the 
issuing company from such acquisition, 
the basis thereof to such other member 
of the group shall be deemed the pur¬ 
chase price. 

§ 1.1502-42 Capital loss limitations 
and carryover . (a) The provisions of 
sections 165, 832 (c) (5), 1211, 1212, and 
1231 with respect to gains and losses 
from sales or exchanges of capital assets 


shall be applied, in respect of such gains 
and losses sustained during a consoli¬ 
dated return period as if the affiliated 
group were the taxpayer. 

(b) With respect to a net capital loss 
sustained by a corporation in a taxable 
year prior to the first consolidated re¬ 
turn period in respect of which its 
income is included in a consolidated re¬ 
turn, such loss (in an amount not in 
excess of the net capital gain of such 
corporation for succeeding consolidated 
return periods) shall, for the purposes of 
section 1212, relating to net capital loss 
carryovers, be treated as if such net 
capital loss had been sustained by the 
affiliated group. 

(c) A consolidated net capital loss of 
an affiliated group for a consolidated re¬ 
turn period shall be considered as a con¬ 
solidated short-term capital loss in 
subsequent consolidated return periods 
notwithstanding that one or more cor¬ 
porations, members of the group in the 
taxable year in 'which such loss was sus¬ 
tained, make separate returns for sub¬ 
sequent taxable years (or join in a 
consolidated return made by another 
affiliated group), but only to the extent 
that such consolidated net capital loss 
is not attributable to such corporations; 
and such portion of such consolidated 
net capital loss as is attributable to the 
several corporations making separate 
returns (or joining in a consolidated re¬ 
turn made by another affiliated group) 
for a subsequent taxable year shall be 
considered as a short-term capital loss 
in such separate returns, or in such con¬ 
solidated return of the other affiliated 
group, but only to the extent that such 
portion of such consolidated net capital 
loss was not absorbed in intervening tax¬ 
able years by net capital gains, consoli¬ 
dated or separate, as the case may be. 
Any net capital loss sustained by a cor¬ 
poration prior to the first taxable year 
in respect of which its income is in¬ 
cluded in the consolidated return shall 
be considered as a short-term capital 
loss in the separate return of such cor¬ 
poration (or the consolidated return of 
another affiliated group of which it be¬ 
comes a member) for a subsequent tax¬ 
able year for w r hich it makes a separate 
return or joins in a consolidated return 
of another group, but only to the extent 
that such net capital loss was not ab¬ 
sorbed in intervening taxable years by 
net capital gains, consolidated or sepa¬ 
rate, as the case may be. 

§ 1.1502-43 Credit for foreign taxes . 
The credit allowed to an affiliated group 
for taxes paid or accrued under section 
901 and for taxes deemed to have been 
paid under section 902 during the con¬ 
solidated return period to any foreign 
country or to any possession of the 
United States, shall be computed and 
allowed as if the affiliated group were 
the taxpayer and as if the aggregate 
taxes paid or deemed to have been paid 
by the several members of the group and 
the credits allowed with respect to such 
payments were payments made and 
deemed to have been made by, and 
credits allowed to, the group. 

§ 1.1502-44 Methods of accounting — 
(a) In general. All members of the af¬ 
filiated group shall adopt that method 


of accounting which clearly reflects the 
consolidated taxable income. A method 
of accounting which does not treat with 
reasonable consistency all items of gross 
income and deductions of the various 
members of the group shall not be re¬ 
garded as clearly reflecting the consol¬ 
idated taxable income. For example, 
one member of the group will not be 
permitted to report items of income or 
deductions on the cash method of ac¬ 
counting while another member of the 
same group reports the same or similar 
items on the accrual method. The pro¬ 
visions of this paragraph are subject to 
the exceptions stated in paragraph (b) 
of this section. ^ 

(b) Combination of methods. If the 
members of an affiliated group have es¬ 
tablished different methods of account¬ 
ing, each member may retain such 
method with the consent of the Com¬ 
missioner; Provided , That the consoli¬ 
dated taxable income is clearly reflected: 
And provided further , That intercom¬ 
pany transactions affecting such con¬ 
solidated taxable income shall be elimi¬ 
nated and adjustments on account of 
such transactions shall be made with 
reference to a uniform method of ac¬ 
counting to be elected by the members 
of the group with the consent of the 
Commissioner, 

(c) Adjustments required by changes 
in method of accounting. In any case in 
which a member of an affiliated group 
changes its method of accounting the 
provisions of section 481 (a) shall be 
applicable. 

§ 1.1502-45 Mine exploration expendi¬ 
tures. For the purpose of applying the 
limitation provided in section 615 (c) 
(whether during a consolidated return 
period or during a period for which a 
separate return is made), if during a 
preceding taxable year for which a con¬ 
solidated return was made or was re¬ 
quired to be made any member of the 
affiliated group for such preceding tax¬ 
able year was allowed the deduction pro¬ 
vided in section 615 (a) or made the 
election provided in section 615 (b). each 
member of the affiliated group for such 
preceding taxable year shall be deemed 
to have been allowed such deduction or 
to have made such election, as the case 
may be. 

§ 1.1502-46 Depreciation . In the 
computation of the deduction for de¬ 
preciation under section 167, property 
received by one member of the group 
from another member of the group dur¬ 
ing a consolidated return period, shall 
be treated in the same manner as it 
could be treated if it were held by tho 
transferor. 

§ 1.1502-47 Election to deduct accrued 
taxes . If all members of the affiliated 
group were taxpayers which, for each 
taxable year in which they were subject 
to the tax imposed by section 500 of the 
Internal Revenue Code of 1939 deducted 
Federal income and excess profits taxes 
when paid for the purpose of computing 
subchapter A net income under such 
Code, the affiliated group shall, if the tax 
liability under section 541 is computed 
upon the consolidated undistributed per¬ 
sonal holding company income, deduct 
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taxes under section 545 when paid unless 
a member of the common affiliated group 
elects in its return or the common parent 
elects in a consolidated return for the 
group of which it is the common parent 
for a taxable year ending after June 30. 
1954, to deduct the taxes described in 
section 545, when accrued. In any case 
in which the common parent corporation 
or any member of the affiliated group 
has, prior to the taxable year, elected to 
deduct such taxes when accrued, each 
member of the group shall be deemed to 
have so elected in the first year there¬ 
after in which its income is included in 
the consolidated personal holding com¬ 
pany income. If an election is made by 
the common parent corporation with re¬ 
spect to a year for which the tax liability 
under section 541 is computed upon the 
consolidated undistributed personal 
holding company income, each member 
of the group shall be deemed to have 
made such election in such year. Any 
such election made or deemed to have 
been made shall be applicable to each 
member of the group for the taxable year 
for which the election is made and for 
all subsequent taxable years. Any elec¬ 
tion so made shall be irrevocable. 

§ 1.1502-48 Liability for tax under 
section 531. In any case in which an 
affiliated group computes the tax liability 
under section 541, upon the consolidated 
undistributed personal holding company 
income, the tax imposed by section 531 
shall not be applicable. 

§ 1.1502-49 Additions to tax for fail¬ 
ure to pay estimated tax. (a) Except in 
the case of an affiliated group described 
in paragraph (b) of this section, any 
addition to the tax under section 6655 
for underpayment of estimated tax of a 
member of an affiliated group which files 
a consolidated return for the taxable 
year shall be determined by allocating 
the tax shown on the consolidated re¬ 
turn to the several members of the group 
by any of the methods provided in 
§ 1.1552-1 (a) selected by the common 
parent corporation for the taxable year, 
without regard to the method elected 
under section 1552. If the group would 
use the method of allocation authorized 
by § 1.1552-1 (a) (4), it must be the 
method elected by the group with the 
approval of the Commissioner for the 
purpose of determining earnings and 
profits. In the application of section 
6655 (d) (1) with respect to a mem¬ 
ber of the group which w r as included 
in a consolidated return for the preced¬ 
ing taxable year, whether or not such 
member is included in a consolidated 
return for the taxable year, the “tax 
shown on the return” for the preceding 
taxable year shall be the portion of the 
tax shown on such consolidated return 
determined by allocating such tax to the 
several members of the group by the pro¬ 
cedure described above. In the applica¬ 
tion of section 6655 (d) (2) if the 
corporation was included in a consoli¬ 
dated return for the preceding taxable 
year, the “facts shown on the return” 
shall be the facts shown on the consoli¬ 
dated return of the group (whether of 
this or another affiliated group) for the 
preceding taxable year attributable to 
such corporation. 
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<b) In the case of an affiliated group 
which has filed pursuant to the pro¬ 
visions of § 1.1502-10 (c) (2) a declara¬ 
tion of estimated tax for the taxable year 
for which a consolidated return is filed, 
any addition to the tax provided by sec¬ 
tion 6655 shall be determined by refer¬ 
ence to the payments made on such 
declaration and to the tax shown on the 
consolidated return. 

(c) In the application of section 6655 
(d) (1) with respect to the affiliated 
group described in (b). the “tax shown 
on the return” shall be— 

(1) If the group filed a consolidated 
return for the preceding taxable year, 
the tax shown on such return, or 

(2) If the group did not file a con¬ 
solidated return for the preceding tax¬ 
able year, the aggregate of the taxes 
of the several members of the group 
shown on any separate returns of such 
corporations for the preceding taxable 
year, plus the tax shown on a consoli¬ 
dated return for the preceding taxable 
year attributable to any member of the 
group which joined in a consolidated 
return with another affiliated group for 
such preceding taxable year. The tax 
attributable to any such corporation 
which joined in a consolidated return 
shall be determined by allocating the 
tax shown on such consolidated return 
in accordance with the procedure de¬ 
scribed in paragraph (a) of this section. 

(d) In the application of section 6655 
(d) (2) with respect to the affiliated 
group described in (b), the “facts shown 
on the return” shall be— 

(1) If the group filed a consolidated 
return for the preceding taxable year, 
the facts shown on such return, or 

(2) If the group did not file a consol¬ 
idated return for the preceding taxable 
year, the facts shown on the separate re¬ 
turns of the members of the affiliated 
group for the preceding taxable year to¬ 
gether with the facts shown on a con¬ 
solidated return for the preceding tax¬ 
able year attributable to any member of 
the group which joined in a consolidated 
return with another affiliated group for 
such preceding taxable year. 

§ 1.1502-50 Gain on sale of bonds and 
other evidences of indebtedness . In the 
application of section 1232 (a), if one 
member of the affiliated group acquires 
a bond or other evidence of indebtedness 
from another member of the affiliated 
group during a consolidated return pe¬ 
riod, the determination of the amount 
which is treated as gain from the sale or 
exchange of property which is not a 
capital asset shall be made by including 
ir. the period of time during which such 
bond or other evidence of indebtedness 
was held, the period of time during 
which it w r as held by any other corpora¬ 
tion which transferred it in a transac¬ 
tion to which § 1.1502-31 (b) (1) (i) (or 
the corresponding provision of prior 
consolidated returns regulations) is ap¬ 
plicable without regard to any period of 
time before the last sale or exchange of 
such instrument to which such section 
is not applicable. In the application of 
section 1232 (c), if a bond or other evi¬ 
dence of indebtedness w*as acquired from 
another member of an affiliated group 
during a consolidated return period, then 


the bond or other evidence of indebted¬ 
ness shall be deemed to have been pur¬ 
chased at the time of, and as having a 
market value with coupons attached, de¬ 
termined by reference to the earliest date 
of purchase by any other corporation 
which transferred it in a transaction to 
which § 1.1502-31 (b) (1) (i) (or the 
corresponding provision of prior con¬ 
solidated returns regulations) is appli¬ 
cable without regard to any purchase 
prior to the last purchase to which such 
section is not applicable. 

§ 1.1503 Statutory provisions ; com¬ 
putation and payment of tax. 

Sec. 1503. Computation and payment of 
tax —(a) General rule. In any case in which 
a consolidated return is made or is required 
to be made, the tax shall be determined, 
computed, assessed, collected, and adjusted 
in accordance with the regulations under 
section 1502 prescribed prior to the last day 
prescribed by law for the filing of such re¬ 
turn; except that the tax imposed under 
section 11 (c) or section 831 shall be in¬ 
creased for any taxable year by 2 percent of 
the consolidated taxable Income of the 
affiliated group of includible corporations. 
For purposes of this section, the term “con¬ 
solidated taxable income” means the con¬ 
solidated taxable income computed without 
regard to the deduction provided by section 
242 for partially tax-exempt interest. 

(b) Limitation. If the affiliated group 
includes one or more Western Hemisphere 
trade corporations (as defined in section 
921) or one or more regulated public utilities 
(as defined in subsection (c)). the increase 
of 2 percent provided in subsection (a) 
shall be applied only on the amount by 
which the consolidated taxable income of 
the affiliated group exceeds the portion (if 
any) of the consolidated taxable income at¬ 
tributable to the Western Hemisphere trade 
corporations and regulated public utilities 
included in such group. 

(c) Regulated public utility defined —(1) 
In general. For purposes of subsection (b), 
the term “regulated public utility” means— 

(A) A corporation engaged In the fur¬ 
nishing or sale of— 

(i) Electric energy, gas, water, or sewer¬ 
age disposal services, or 

(il) Transportation (not Included in sub- 
paragraph (C)) on an intrastate, suburban, 
municipal, or interurban electric railroad, 
on an intrastate, municipal, or suburban 
trackless trolley system, or on a municipal 
or surburban bus system, or 

(ill) Transportation (not included In 
clause (ii)) by motor vehicle— 

if the rates for such furnishing or sale, as 
the case may be, have been established or 
approved by a State or political subdivision 
thereof, by an agency or instrumentality of 
the United States, by a public service or 
public utility commission or other similar 
body of the District of Columbia or of any 
State or political subdivision thereof, or 
by a foreign country or an agency or in¬ 
strumentality or political subdivision 
thereof. 

(B) A corporation engaged as a common 
carrier in the furnishing or sale of trans¬ 
portation of gas by pipeline. If subject to 
the jurisdiction of the Federal Power 
Commission. 

(C) A corporation engaged as a common 
carrier (i) in the furnishing or sale of trans¬ 
portation by railroad, if subject to the juris¬ 
diction of the Interstate Commerce Com¬ 
mission, or (ii) in the furnishing or 6ale 
of transportation of oil or other petroleum 
products (including shale oil) by pipe line, 
if subject to the Jurisdiction of the Inter¬ 
state Commerce Commission or if the rates 
for such furnishing or sale are subject to 
the jurisdiction of a public service or pub- 
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lie utility commission or other similar body 
of the District of Columbia or of any State. 

(D) A corporation engaged in the fur¬ 
nishing or sale of telephone or telegraph 
service, if the rates for such furnishing or 
sale meet the requirements of subpara¬ 
graph (A). 

(E) A corporation engaged in the furnish¬ 
ing or sale of transportation as a common 
carrier by air, subject to the Jurisdiction of 
the Civil Aeronautics Board. 

(P) A corporation engaged in the fur¬ 
nishing or sale of transportation by com¬ 
mon carrier by water, subject to the Juris¬ 
diction of the Interstate Commerce Com¬ 
mission under part III of the Interstate 
Commerce Act. or subject to the Jurisdiction 
of the Federal Maritime Board under the 
Intercoastal Shipping Act, 1933. 

(2) Limitation . For purposes of subsec¬ 
tion (b), the term "regulated public utility" 
does not (except as provided in paragraph 

(3)) include a corporation described in para¬ 
graph (1) unless 80 percent or more of its 
gross income (computed without regard to 
dividends and capital gains and losses) for 
the taxable year is derived from sources de¬ 
scribed in paragraph (1). If the taxpayer 
establishes to the satisfaction of the Secre¬ 
tary or his delegate that— 

(A) Its revenue from regulated rates de¬ 
scribed in paragraph (1) (A) or (D) and its 
revenue derived from unregulated rates are 
derived from its operation of a single inter¬ 
connected and coordinated system or from 
the operation of more than one such system, 
and 

(B) The unrelated rates have been and are 
substantially as favorable to users and con¬ 
sumers as are the regulated rates, 

such revenue from such unregulated rates 
shall be considered, for purposes of this 
paragraph, as Income derived from sources 
described in paragraph (1) (A) or (D). 

(3) Certain railroad corporations —(A) 
Lessor corporation. For purposes of subsec¬ 
tion (b), the term "regulated public utility" 
shall also Include a railroad corporation sub¬ 
ject to part I of the Interstate Commerce 
Act, if (1) substantially all of its railroad 
properties have been leased to another such 
railroad corporation or corporations by an 
agreement or agreements entered into prior 
to January 1, 1954, (ii) each lease is for a 
term of more than 20 years, and (ill) at 
least 80 percent or more of its gross Income 
(computed without regard to dividends and 
capital gains and losses) for the taxable 
year is derived from such leases and from 
sources described in paragraph (1). For 
purposes of the preceding sentence, an agree¬ 
ment for lease of railroad properties entered 
into prior to January 1, 1954, shall be con¬ 
sidered to be a lease including such term 
as the total number of years of such agree¬ 
ment may, unless sooner terminated, be 
renewed or continued under the terms of the 
agreement, and any such renewal or contin¬ 
uance under such agreement shall be con¬ 
sidered part of the lease entered into prior 
to January 1, 1954. 

(B) Common parent corporation. For 
purposes of subsection (b), the term "regu¬ 
lated public utility" also Includes a common 
parent corporation which is a common car¬ 
rier by railroad subject to part I of the 
Interstate Commerce Act if at least 80 per¬ 
cent of its gross income (computed without 
regard to capital gains or losses) is derived 
directly or indirectly from sources described 
in paragraph (1). For purposes of the pre¬ 
ceding sentence, dividends and Interest, and 
Income from leases described in subpara¬ 
graph (A), received from a regulated public 
utility shall be considered as derived from 
sources described in paragraph (1) if the 
regulated public utility is a member of an 
affiliated group (as defined in section 1504) 
which Includes the common parent corpora¬ 
tion. 
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§ 1.1503-1 Computation and pay¬ 
ment of tax —(a) General rule. In any 
case in which a consolidated return is 
filed or required to be filed, the tax shall 
be determined, computed, assessed, col¬ 
lected, and adjusted in accordance with 
the regulations prescribed under section 
1502 promulgated prior to the last date 
prescribed by law lor the filing of such 
return. 

(b) Limitation. If the affiliated group 
includes one or more Western Hem¬ 
isphere trade corporations (as defined in 
section 921) or one or more regulated 
public utilities (as defined in section 1503 
(c)) the increase in tax described in 
section 1503 (a) shall be applied in a 
manner provided in the regulations 
under section 1502. 

(c) Regulated public utilities. For 
regulations relating to the definition of 
“regulated public utility”, see § 1.1502-2 
(g). 

§ 1.1504 Statutory provisions; defi¬ 
nitions. 

Sec. 1504. Definitions— (a) Definition of 
“affiliated group.” As used in this chapter, 
the term "affiliated group" means one or 
more chains of includible corporations con¬ 
nected through stock ownership with a com¬ 
mon parent corporation which is an in¬ 
cludible corporation if— 

(1) Stock possessing at least 80 percent of 
the voting power of all classes of stock and 
at least 80 percent of each class of the non¬ 
voting stock of each of the includible cor¬ 
porations (except the common parent cor¬ 
poration) is owned directly by one or more 
of the other includible corporations; and 

(2) The common parent corporation owns 
directly stock possessing at least 80 percent 
of the voting power of all classes of stock 
and at least 80 percent of each class of the 
nonvoting stock of at least one of the other 
includible corporations. 

As used in this subsection, the term "stock" 
does not include non voting stock which is 
limited and preferred as to dividends. 

(b) Definition of “includible corporation'*. 
As used in this chapter, the term "includible 
corporation" means any corporation except— 

(1) Corporations exempt from taxation 
under section 501. 

(2) Insurance companies subject to tax¬ 
ation under section 802 or 821. 

(3) Foreign corporations. 

(4) Corporations entitled to the benefits 
of section 931, by reason of receiving a large 
percentage of their Income from sources 
within possessions of the United States. 

(5) Corporations organized under the 
China Trade Act. 1922. 

(6) Regulated Investment companies sub¬ 
ject to tax under subchapter M of chapter 1. 

(7) Unincorporated business enterprises 
subject to tax as corporations under sec¬ 
tion 1361. 

(c) Includible insurance companies. De¬ 
spite the provisions of paragraph (2) of sub¬ 
section (b), two or more domestic insur¬ 
ance companies each of which is subject to 
taxation under the same section of this sub¬ 
title shall be considered as Includible cor¬ 
porations for the purpose of the application 
of subsection (a) to such insurance com¬ 
panies alone. 

(d) Subsidiary formed to comply with 
foreign law. In the case of a domestic cor¬ 
poration owning or controlling, directly or 
indirectly, 100 percent of the capital stock 
(exclusive of directors' qualifying shares) of 
a corporation organized under the laws of a 
contiguous foreign country and maintained 
solely for the purpose of complying with the 
laws of such country as to title and opera¬ 
tion of property, such foreign corporation 
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may, at the option of the domestic corpora¬ 
tion, be treated for the purpose of this sub¬ 
title as a domestic corporation. 

§ 1.1504-1 Definitions. The privilege 
of filing consolidated returns is extended 
to all includible corporations constitut¬ 
ing affiliated groups as defined in section 
1504. See the regulations under § 1.1502 
for a description of an affiliated group 
and the corporations which may be con¬ 
sidered as includible corporations. 

§ 1.1505 Statutory provisions; cross 
references. 

Sec. 1505. Crass references. (1) For sus¬ 
pension of running of statute of limitations 
when notice in respect of a deficiency is 
mailed to one corporation, see section 6503 
(a) (1). 

(2) For allocation of Income and deduc¬ 
tions of related trades or businesses, see sec¬ 
tion 482. 

§ 1.1551 Statutory provisions: dis- 
allowancc of surtax exemption and ac¬ 
cumulated earnings credit. 

Sec. 1551. Disallowance of surtax exemption 
and accumulated earnings credit. If any 
corporation transfers, on or after January 1, 
1951, all or part of its property (other than 
money) to another corporation which was 
created for the purpose of acquiring such 
property or which was not actively engaged 
in business at the time of such acquisition, 
and if after such transfer the transferor cor¬ 
poration or its stockholders, or both, are in 
control of such transferee corporation during 
any part of the taxable year of such trans¬ 
feree corporation, then such transferee cor¬ 
poration shall not for such taxable year (ex¬ 
cept as may be otherwise determined under 
section 269 (b)) be allowed either the $25,000 
exemption from surtax provided in section 
11 (c) or the $60,000 accumulated earnings 
credit provided in paragraph (2) or (3) of 
section 535 (c), unless such transferee cor¬ 
poration shall establish by the clear pre¬ 
ponderance of the evidence that the securing 
of such exemption or credit was not a major 
purpose of such transfer. For purposes of 
this section, control means the ownership 
of stock possessing at least 80 percent of the 
total combined voting power of all classes of 
stock entitled to vote or at least 80 percent 
of the total value of shares of all classes of 
stock of the corporation. In determining 
the ownership of stock for the purpose of 
this section, the ownership of stock shall bo 
determined in accordance with the provisions 
of section 544, except that constructive 
ownership under section 544 (a) (2) shall be 
determined only with respect to the in¬ 
dividual's spouse and minor children. The 
provisions of section 269 (b), and the au¬ 
thority of the Secretary under such section, 
shall, to the extent not inconsistent with 
the provisions of this section, be applicable 
to this section. 

§ 1.1551-1 Disallowance of surtax ex¬ 
emption and accumulated earnings 
credit —(a) In general. If one corpora¬ 
tion transfers on or after January 1, 
1951. all or part of its property (other 
than money) to another corporation, 
neither the $25,000 exemption from sur¬ 
tax provided in section 11 (c) nor the 
$60,000 accumulated earnings credit pro¬ 
vided in paragraph (2) or (3) of section 
535 (c) shall be allowed the transferee 
if: 

(1) The transferee was created for 
the purpose of acquiring such property, 
or 

(2) The transferee was not actively 
engaged in business at the time of the 
acquisition, and 





6338 

(3) After such transfer, the trans¬ 
feror or its stockholders, or both, are in 
control of the transferee during any part 
of the taxable year of the transferee, 
unless— 

(4) The transferee establishes by the 
clear preponderance of the evidence that 
the securing of either such exemption 
or credit or both was not a major purpose 
of such transfer, or 

(5) The Commissioner allows such 
exemption or credit pursuant to the 
authority provided in section 1551 and 
section 269 (b). 

(b) Purpose of section 1551. (1) The 
purpose of section 1551 is to prevent 
avoidance or evasion of the surtax im-* 
posed by section 11 (c) or of the accu¬ 
mulated earnings tax imposed by section 
531. It is not intended, however, that 
section 1551 be interpreted as delimiting 
or abrogating any principle of law es¬ 
tablished by judicial decision, or any 
existing provisions of the Internal Rev¬ 
enue Code, such as sections 269 and 482, 
which have the effect of preventing the 
avoidance or evasion of income taxes. 
Such principles of law and such provi¬ 
sions of the Code, including section 1551 
are not mutually exclusive, and in ap¬ 
propriate cases they may operate to¬ 
gether or they may operate separately. 

(2) The provisions of section 269 (b) 
and the authority of the Commissioner 
thereunder, to the extent not inconsist¬ 
ent with the provisions of section 1551 
are applicable to cases covered by sec¬ 
tion 1551. Pursuant to the authority 
provided in section 269 (b) the Commis¬ 
sioner may allow to the transferee any 
part of a surtax exemption or accumu¬ 
lated earnings credit for a taxable year 
for which such exemption or credit would 
otherwise be disallowed under section 
1551; or he may apportion such exemp¬ 
tion or credit among the corporations 
involved. For example. Corporation A 
transfers on January 1, 1955, all its 
property to Corporations B and C in 
exchange for all the stock of such cor¬ 
porations. Immediately thereafter, Cor¬ 
poration A is dissolved and its stockhold¬ 
ers become the sole stockholders of 
Corporations B and C. Assuming that 
Corporations B and C are unable to 
establish by the clear preponderance of 
the evidence that the securing of the 
surtax exemption provided in section 11 

(c) or the accumulated earnings credit 
provided in section 535 or both, was not 
a major purpose of the transfer, the 
Commissioner, nevertheless, has author¬ 
ity under sections 1551 and 269 (b) to 
allow one such exemption and credit and 
to apportion such exemption and credit 
between Corporations B and C. 

(3) For the purpose of section 1551 
and this section, a corporation maintain¬ 
ing an office for the purpose of preserving 
its corporate existence is not considered 
to be “actively engaged in business'* even 
though such corporation may be deemed 
to be “doing business” for other pur¬ 
poses. Similarly, for the purpose of sec¬ 
tion 1551 and this section, a corporation 
engaged in winding up its affairs, prior 
to an acquisition to which section 1551 is 
applicable, is not considered to be 
'‘actively engaged in business.” 

(c) Meaning and application of the 
term t4 controls (1) For the purpose of 
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section 1551 and this section, the term 
‘‘control” means the ownership of stock 
possessing either (i) at least 80 percent 
of the total combined voting power of 
all classes of stock entitled to vote, or 
(ii) at least 80 percent of the total value 
of shares of all classes of stock of the 
corporation. In determining whether 
stock possessing at least 80 percent of 
the total combined voting power of all 
classes of stock entitled to vote is owned, 
all classes of such stock shall be con¬ 
sidered together; it is not necessary that 
80 percent of each class of voting stock 
be owned. Likewise, in determining 
whether stock possessing at least 80 per¬ 
cent of the total value of shares of all 
classes of stock is owned, all classes of 
stock of the corporation shall be consid¬ 
ered together; it is not necessary that 80 
percent of the value of shares of each 
class be owned. The fair market value 
of a share shall be considered as the 
value to be used for the purpose of this 
computation. The ownership of stock 
shall be determined in accordance with 
the provisions of section 544 and the reg¬ 
ulations thereunder, except that con¬ 
structive ownership under section 544 
(a) (2) shall be determined only with 
respect to the individual’s spouse and 
minor children. For example, in addi¬ 
tion to stock held directly or under an 
option to purchase, an individual is 
deemed to own stock held directly or in¬ 
directly by or for his spouse or minor 
children, and also to own a proportion¬ 
ate part of the stock owned by a corpo¬ 
ration, partnership, estate, or trust in 
which he holds an interest as a share¬ 
holder. partner, or beneficiary. 

(2) Disallowance of the exemption 
and credit under section 1551 is not 
limited to the taxable year of the trans¬ 
feree corporation in which the transfer 
of property occurs. Section 1551 pro¬ 
vides for the disallowance of the exemp¬ 
tion and credit for any taxable year 
whether the taxable year in which the 
transfer of property occurs or any sub¬ 
sequent taxable year of the transferee 
corporation, if, during any part of such 
year, the transferor corporation or its 
stockholders, or both, are in control of 
the transferee corporation. Thus, if 
Corporation D on January 1, 1955,. 
transfers a part of its property to Cor¬ 
poration E, a corporation not actively 
engaged in business at the time of the 
acquisition of such property, in ex¬ 
change for 60 percent of the voting stock 
of Corporation E, and, thereafter, dur¬ 
ing a later taxable year with respect to 
which section 1551 is applicable, ac¬ 
quires an additional 20 percent of the 
voting stock of Corporation E, Corpo¬ 
ration D, by reason of such later acquisi¬ 
tion, is considered to be in control of 
Corporation E as of the time of such 
acquisition for the purpose of section 
1551. Accordingly, Corporation E will 
be disallowed the surtax exemption and 
accumulated earnings credit for the tax¬ 
able year in which the later acquisition 
of stock occurred and for each taxable 
year thereafter in which the requisite 
control continues, unless Corporation E 
establishes by the clear preponderance 
of the evidence that the securing of such 
exemption or credit, or both, was not a 


major purpose of the transfer of the 
property in 1955. 

(3) In determining, for the purpose of 
section 1551 whether a corporation, its 
stockholders, or both, are in control of 
a transferee corporation, it is not neces¬ 
sary that the stock be acquired on or 
after January 1, 1951. Thus, if Corpo¬ 
ration F on June 1, 1950, owns 70 per¬ 
cent of the voting stock of Corporation 
G. and, thereafter, on January 2, 1955, 
Corporation F acquires an additional 10 
percent of such stock, control within the 
meaning of section 1551 is acquired by 
Corporation F on January 2, 1955. 

(d) Nature of transfer . A transfer 
made by any corporation of all or part 
of its assets, whether or not such trans¬ 
fer qualifies as a reorganization under 
section 368 is within the scope of sec¬ 
tion 1551 except that section 1551 does 
not apply to a transfer of money only. 
For example, the transfer of cash for 
the purpose of expanding the business 
of the transferor corporation through 
the formation of a new corporation is 
not a transfer within the scope of sec¬ 
tion 1551 irrespective of whether the new 
corporation uses the cash to purchase 
from the transferor corporation stock in 
trade or similar property. 

(e) Purpose of transfer . In deter¬ 
mining, for the purpose of section 1551 
whether the securing of the exemption 
from surtax or the accumulated earnings 
credit constituted “a major purpose” of 
the transfer, all circumstances relevant 
to the transfer shall be considered. For 
disallowance of the surtax exemption 
and accumulated earnings credit under 
section 1551, it is not necessary that the 
obtaining of either such credit or ex¬ 
emption or both have been the sole or 
principal purpose of the transfer of the 
property. It is sufficient if it appears, in 
the light of all the facts and circum¬ 
stances, that the obtaining of such ex¬ 
emption or credit, or both, was one of 
the major considerations that prompted 
the transfer. Thus, the securing of the 
surtax exemption or the accumulated 
earnings credit may constitute “a major 
purpose” of the transfer, notwithstand¬ 
ing that such transfer was effected for a 
valid business purpose and qualified as 
a reorganization within the meaning of 
section 368. The taxpayer’s burden of 
establishing by the clear preponderance 
of the evidence that the securing of 
either such exemption or credit or both 
was not “a major purpose” of the trans¬ 
fer may be met, for example, by a show¬ 
ing that the obtaining of such exemp¬ 
tion, or credit, or both, was not a major 
factor in relationship to the other con¬ 
sideration or considerations which 
prompted the transfer, 

§ 1.1552 Statutory provisions; earn - 
ings and profits . 

Sec. 1552. Earnings and profits. —(a) 
General rule. —Pursuant to regulations pre¬ 
scribed by the Secretary or his delegate the 
earnings and profits of each member of an 
affiliated group required to be included in a 
consolidated return for such group filed for 
a taxable year beginning after December 31. 
1953, and ending after the date of enactment 
of this title, shall be determined by allocat¬ 
ing the tax liability of the group for such 
year among the members of the group in 
accord with whichever of the following 
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methods the group shall elect in its first con¬ 
solidated return filed for such a taxable year: 

(1) The tax liability shall be apportioned 
among the members of the group in accord¬ 
ance with the ratio which that portion of 
the consolidated taxable income attributable 
to each member of the group having taxable 
income bears to the consolidated taxable 
income. 

(2) The tax liability of the group shall be 
allocated to the several members of the 
group on the basis of the percentage of the 
total tax which the tax of such member if 
computed on a separate return would bear 
to the total amount of the taxes for all 
members of the group so computed. 

(3) The tax liability of the group (exclud¬ 
ing the tax increases arising from the con¬ 
solidation) shall be allocated on the basis 
of the contribution of each member of the 
group to the consolidated taxable income of 
the group. Any tax increases arising from 
the consolidation shall be distributed to the 
several members in direct proportion to the 
reduction in tax liability resulting to such 
members from the filing of the consolidated 
return as measured by the difference be¬ 
tween their tax liabilities determined on a 
separate return basis and their tax liabilities 
(determined without regard to* the 2 per¬ 
cent increase provided by section 1503 (a)) 
based on their contributions to the consoli¬ 
dated taxable income. 

(4) The tax liability of the group shall be 
allocated in accord with any other method 
selected by the group with the approval of 
the Secretary or his delegate. 

(b) Failure to elect. If no election is 
made in such first return, the tax liability 
shall be allocated among the several mem¬ 
bers of the group pursuant to the method 
prescribed in subsection (a) (1). 

§ 1.1552-1 Earnings and profits —(a) 
General rule. For the purpose of deter¬ 
mining the earnings and profits of each 
member of an affiliated group which is 
required to be included in a consolidated 
return for such group filed for a taxable 
year beginning after December 31, 1953, 
and ending after August 16, 1954, the 
tax liability of the group shall be allo¬ 
cated among the members of the group 
in accordance with whichever of the fol¬ 
lowing methods the group shall elect in 
its first consolidated return for such a 
taxable year: 

(1) The tax liability shall be appor¬ 
tioned among the members of the group 
in accordance with the ratio which that 
portion of the consolidated taxable in¬ 
come attributable to each member of 
the group having taxable income bears 
to the consolidated taxable income. 

(2) The tax liability of the group shall 
be allocated to the several members of 
the group on the basis of the percentage 
of the total tax which the tax of such 
member if computed on a separate re¬ 
turn would bear to the total amount of 
the taxes for all members of the group 
so computed. 

(3) The tax liability of the group (ex¬ 
cluding the tax increases arising from 
the consolidation) shall be allocated on 
the basis of the contribution of each 
member of the group to the consolidated 
taxable income of the group. Any tax 
increases arising from the consolidation 
shall be distributed to the several mem¬ 
bers in direct proportion to the reduc¬ 
tion in tax liability resulting to such 
members from the filing of the consoli¬ 
dated return as measured by the differ¬ 
ence between their tax liabilities deter¬ 
mined on a separate return basis and 
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their tax liabilities (determined without 
regard to the 2 percent increase pro¬ 
vided by section 1503 (a) and § 1.1502-30 

(a)) based on their contributions to the 
consolidated taxable income. 

(4) The tax liability of the group 
shall be allocated in accord with any 
other method selected by the group w'ith 
the approval of the Commissioner. 

(b) Method of election. The election 
under section 1552 (a) (1), (2), or (3) 
shall be made not later than the time 
prescribed by law for filing the first con¬ 
solidated return of the group for a tax¬ 
able year beginning after December 31. 
1953, and ending after August 16. 1954 
(including extensions thereof). If the 
group elects to allocate its tax liability in 
accordance with the method prescribed 
in section 1552 (a) (1), (2), or (3). a 
statement shall be attached to the return 
so stating. Such statement shall be 
made by the common parent corporation 
and shall be binding upon all members 
of the group. In the event that the 
group desires to allocate its tax liability 
in accordance with any other method 
pursuant to section 1552 (a) (4), ap¬ 
proval of such method by the Commis¬ 
sioner must be obtained within the time 
prescribed above. If such approval is 
not obtained in such time, the group 
shall allocate in accordance with the 
method prescribed in section 1552 (a) 
(1). The request shall state fully the 
method which the group wishes to apply 
in apportioning the tax liability. An 
election once made shall be irrevocable 
and shall be binding upon the group with 
respect to the year for which made and 
for all future years for which a consoli¬ 
dated return is filed or required to be 
filed unless the Commissioner authorizes 
a change to another method prior to the 
time prescribed by law for filing the re¬ 
turn for the year in which such change 
is to be effective. 

(c) Failure to elect. If a group fails 
to make an election in accordance with 
paragraph (b) of this section, the 
method prescribed under section 1552 

(a) (1) shall be applicable and shall be 
binding upon the group in the same 
manner as if an election had been made 
to so allocate. 

[seal! T. Coleman Andrews, 
Commissioner of Internal Revenue . 

Approved: August 24, 1955. 

A. N. Overby, 

Acting Secretary of the Treasury. 

IF. R. Doc. 55-7027; FUed, Aug. 29, 1955; 

8:49 a. m.| 


TITLE 32A—NATIONAL DEFENSE, 
APPENDIX 

Chapter I—Office of Defense 
Mobilization 

(Defense Mobilization Order-VII-3, Supp. 1J 

DMO VTI-3, Supp. 1— Policy on the 
Control of Materials and Facilities 
By the Use of Priorities and Alloca¬ 
tion Authority Under Disaster Con¬ 
ditions 

By virtue of the authority vested in 
me by Executive Order 10480 of August 
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14,1953, as amended, it is hereby ordered 
as follows: 

1. Controls on the distribution and use 
of materials and facilities shall be used 
to assist in providing materials and 
facilities for the restoration of produc¬ 
tive capacity damaged or destroyed by a 
major disaster as defined and determined 
under the provisions of Public Law 875, 
81st Cong. (42 U. S. C. 1855): 

(a) Whenever the facility to be re¬ 
stored has production orders identified 
by the symbols A-E. 

(b) Whenever failure to restore the 
facility would result in failure to meet a 
defense delivery schedule. 

(c) Whenever failure to restore the 
facility would prevent the provision of a 
service necessary to meet a defense de¬ 
livery schedule. 

(d) When and to the extent that 
assistance is necessary to restore mobili¬ 
zation base capacity for the production 
of defense items including materials and 
services covered by Office of Defense 
Mobilization expansion goals whether or 
not such goals remain open. 

2. This Supplement shall take effect 
August 27, 1955. 

Office of Defense 
Mobilization, 

Arthur S. Flemming, 

Director. 

|F. R. Doc. 55-7073; Filed, Aug. 29. 1955: 

10:18 a. m.J 


TITLE 43—PUBLIC LANDS: 
INTERIOR 

Chapter I—Bureau of Land Manage¬ 
ment, Department of the Interior 

Appendix C—Public land Orders 

(Public Land Order 1209( 
(Washington 01330] 
Washington 

RESERVING PUBLIC LANDS IN CONNECTION 
WITH PHALON LAKE PUBLIC FISHING 
area; REVOKING EXECUTIVE ORDER no. 
3747 OF OCTOBER 16, 1922 

By virtue of the authority vested in 
the President by section 1 of the act of 
June 25. 1910 (36 Stat. 847; 43 U. S. C. 
141), and otherwise, and pursuant to 
Executive Order No. 10355 of May 26, 
1952, and the act of March 10, 1934, as 
amended by the act of August 14, 1946 
(48 Stat. 401; 60 Stat. 1080; 16 U. S. C. 
661-666C), it is ordered as follows; 

Subject to valid existing rights, the fol¬ 
lowing-described public lands in Wash¬ 
ington are hereby withdrawn from all 
forms of appropriation under the public- 
land laws, including the mining but not 
the mineral-leasing laws, and reserved 
under the jurisdiction of the Depart¬ 
ment of the Interior for use of the De¬ 
partment of Game of the State of Wash¬ 
ington in connection with the Phalon 
Lake Public Fishing Area, under such 
conditions as may be prescribed by the 
Secretary of the Interior: 

Willamette Meridian 

T. 38 N.. R. 39 E., 

Sec. 21. lot 3. 

The tract described contains 9.70 
acres. 
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Executive Order No. 3747 of October 
16, 1922, reserving the above-described 
tract for use of the Bureau of Fisheries 
for fish-cultural purposes, is hereby re¬ 
voked. 

Orme Lewis, 

Assistant Secretary of the Interior . 
August 23, 1955. 

IP. R. Doc. 55-6996; Piled, Aug. 29, 1935; 
8:45 a. m.J 


(Public Land Order 1210] 

(Misc. 69028J 

California 

POWER SITE RESTORATION NO. 517 AND 
RESERVOIR SITE RESTORATION NO. 22; 
PARTIALLY REVOKING RESERVOIR SITE NO. 
17 AND POWER SITE RESERVE NO. 326; RE¬ 
VOKING POWER SITE RESERVE NO. 205 

By virtue of the authority vested in 
the President by Section 1 of the act of 
June 25, 1910 (36 Stat. 847; 43 U. S. C. 
141), and pursuant to Executive Order 
No. 10355 of May 26,1952, it is ordered as 
follows; 

1. The orders described below, with¬ 
drawing public lands as indicated, are 
hereby revoked so far as they affect the 
following-described lands; 

(a) The Executive order of June 8, 
1926, creating Reservoir Site Reserve No. 
17 (Pacific Slope Basins in California): 
Mount Diablo Meridian 

T. 36 N., R. 4 W.. 

See. 32, SEi/ 4 NE>4. 

T. 36 N., R. 5 W., 

Sec. 22. SW«/4; 

Sec. 34, SE*4NE>4, SW&NW^, Ny 2 S»£. 

The areas described aggregate 440 
acres. 

<b) The Executive order of December 
11,1912, creating Power Site Reserve No. 
326, Sacramento River No. 2, California; 

Mount Diablo Meridian 

T. 37 N.. R. 4 W.. 

Sec. 4, SW«/ 4 SW!/ 4 . 

T. 40 N.. R. 4 W., 

Sec. 28. SW>4SW»4. 

T. 36 N.. R. 5 W.. 

Sec. 2. SW^NE‘4; 

Sec. 10, E>/ 2 SE»4; 

Sec. 11, W%, NE>4. 

The areas described aggregate 280 
acres. 

2. The Executive order of September 
26, 1911, reserving the following-de¬ 
scribed lands as Power Site Reserve No. 
205, is hereby revoked: 

Mount Diablo Meridian 

T. 39 N.. R. 4 W., 

Sec. 2, lots 1 and 2. 

The areas described aggregate 20.77 
acres. 

3. An order of the Acting Director of 
the Geological Survey of June 9, 1955 
(Power Site Cancellation No. 104) can¬ 
celled the Departmental order of August 
24, 1933, so far as it approved the clas¬ 
sification as power sites in Power Site 
Classification No. 267 of the following- 
described lands: 

Mount Diablo Meridian 
T. 36 N.. R. 4 W., 

Sec. 32, SE»/4NE»4. 


T. 36 N., R. 5 W.. 

Sec. 22, SW>/ 4 ; 

Sec. 34, SEV4NE l /4, SWV4NW«4. N^S**. 

The areas described aggregate 440 
acres. 

4. The Federal Power Commission in 
Docket No. DA-868—California, adopted 
June 8, 1945, vacated the power with¬ 
drawal of the following-described land, 
which was reserved under the provisions 
of Section 24 of the Federal Power Act 
pursuant to the filing of an application 
on April 14, 1934, for license under the 
act for proposed Water-Power Project 
No. 1270: 

Mount Diablo Meridian 

T. 36 N.. R. 5 W., 

Sec. 34, NE*/ 4 SE!4NEV4. 

The area described contains 10 acres. 

5. All the lands released from with¬ 
drawal by this order, or by the orders 
described in paragraphs 2 and 3, are in¬ 
cluded in other withdrawals or disposals 
as follows: 

(a) In First Form Reclamation With¬ 
drawal: 

T. 36 N.. R. 4 W.. 

Sec. 32, SEV4NE14. 

T. 36 N., R. 5 W., 

Sec. 22, SW^; 

Sec. 34. SW>/ 4 NWV4. SEJ4NE*4, N&SV&. 

(b) By Executive Order No. 4203 of 
April 14, 1925, in aid of classification 
pursuant to the authority vested in the 
President by section 1 of the act of June 
25, 1910 (36 Stat. 847; 43 U. S. C. 141), as 
amended: 

T. 37 N.. R. 4 W., 

Sec. 4, swy 4 sw>4. 

T. 36 N.. R. 5 W., 

Sec. 10, E»/ 2 SE^; 

Sec. 11. SWV4NE',4. 

(c) Approved State school selections: 

T. 40 N.. R. 4 W., 

Sec. 28, swy;sw*4. 

T. 36 N., R. 5 W., 

Sec. 2. SW*/ 4 NE^. 

(d) Patented lands: 

T. 36 N.. R. 5 W., 

Sec. 11, NWI 4 NEV 4 . 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
C 7 CFR Part 953 ] 

(Docket No. A0144-A61 

Handling of Lemons Grown in 
California and Arizona 

NOTICE OF RECOMMENDED DECISION AND 
OPPORTUNITY TO FILE WRITTEN EXCEP¬ 
TIONS WITH RESPECT TO PROPOSED FUR¬ 
THER AMENDMENTS TO MARKETING AGREE¬ 
MENT AND ORDER 

Correction 

In F. R. Document 55-6871, appearing 
in the issue for Wednesday, August 24, 
1955, at page 6191, change the word 
“protest” in column 2, line 5, page 6192, 
to read “protect”. 


(e) In Power Project No. 560 effective 
December 6, 1924: 

T. 36 N.. R. 5 W.. 

Sec. 34. NftSEft. 

(f) In Shasta National Forest: 

T. 36 N.. R. 4 W., 

Sec. 32. 

T. 39 N., R. 4 W., 

Sec. 2, lots 1 and 2. 

T. 40 N.. R. 4 W.. 

Sec. 28. SWV4SWV4. 

T. 36 N.. R. 5 W., 

Secs. 22 and 34. 

T. 36 N., R. 5 W., 

Sec. 2. SW«4NE*4; 

Sec. 10. E^SE‘4; 

Sec. 11. W&NEV4. 

6. The SEViSEVi, sec. 10, T. 36 N.. R. 
5 W.. was restored to location, entry or 
selection, subject to the provisions of 
Section 24 of the Federal Power Act and 
to the withdrawal for national forest 
purposes, by Departmental order of 
July 12. 1935 (Restoration No. 826). 

7. The undisposed of national forest 
lands, subjQpt to the provisions of exist¬ 
ing withdrawals, shall become subject to 
the public-land laws relating to national 
forest lands on the 91st day after publi¬ 
cation of this order in the Federal 
Register. 

8. Effective on the date of publication 
of this order in the Federal Register, the 
lands released from withdrawal by this 
order, other than the State school and 
patented lands, and the lands in first 
form reclamation withdrawal, shall be 
subject for a period of 90 days to appli¬ 
cation by the State of California under 
any statute or regulation applicable 
thereto, for rights-of-way for public 
highways or as a source of material for 
the construction and maintenance of 
such highways pursuant to Section 24 of 
the Federal Power Act as amended (16 

U. S. C. 1946 ed., Supp. V, 818). 

Orme Lewis, 

Assistant Secretary of the Interior. 
August 23, 1955. 

IP. R. Doc. 55-6997; Piled. Aug. 29, 1955; 
8:45 a. m.J 


i 7 CFR Part 1004 1 

(Docket No. AO-271] 

Handling of Milk in Central Arizona 
Marketing Area 

NOTICE OF RECOMMENDED DECISION AND 
OPPORTUNITY TO FILE WRITTEN EXCEP¬ 
TIONS THERETO WITH RESPECT TO PRO¬ 
POSED MARKETING AGREEMENT AND ORDER 

Pursuant to the rules of practice and 
procedure, as amended, governing pro¬ 
ceedings to formulat e ma rketing agree¬ 
ments and orders (7 CFR Part 900). no¬ 
tice is hereby given of the filing with the 
Hearing Clerk of this recommended de¬ 
cision of the Deputy Administrator. 
Agricultural Marketing Service, United 
States Department of Agriculture, with 
respect to a proposed marketing agree¬ 
ment and order regulating the handling 
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of milk in the Central Arizona market¬ 
ing area to be made effective pursuant to 
the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U. S. C. 601 et seq.). 

Interested parties may file exceptions 
to this recommended decision with the 
Hearing Clerk, Room 112, Administra¬ 
tion Building, United States Department 
of Agriculture, Washington, D. C., not 
later than the close of business on the 
15th day after the publication of this 
recommended decision in the Federal 
Register. Exceptions should be filed in 
quadruplicate. 

Preliminary statement. A public 
hearing on the record of which the rec¬ 
ommended marketing agreement and 
order was formulated was called by the 
Agricultural Marketing Service, United 
States Department of Agriculture, fol¬ 
lowing receipt of a petition and proposed 
order filed by the Arizona Dairymen’s 
League, Phoenix, Arizona. The public 
hearing on the record of which the pro¬ 
posed marketing agreement and order 
was formulated was conducted at Phoe¬ 
nix, Arizona, on April 19-23, 1955, pur¬ 
suant to a notice thereof issued March 
29. 1955 (20 F. R. 2084). 

The material issues of record related 
to: 

1. Whether the handling of milk in 
the market is in the current of inter¬ 
state commerce or directly burdens, 
obstructs or affects interstate com¬ 
merce in milk or its products; 

2. Whether marketing conditions jus¬ 
tify the issuance of a marketing agree¬ 
ment or order; and 

3. If an order is issued, what its pro¬ 
visions should be with respect to: 

(a) The scope of regulation, 

(b) The classification of milk. 

(c> The level and method of deter¬ 
mining class prices, 

(d) The method to be used in dis¬ 
tributing proceeds to producers, and 

(e) Administrative provisions. 

Findings and conclusions. Upon the 

evidence adduced at the hearing and the 
record thereof, it is hereby found and 
concluded that: 

(1) Character of commerce. All milk 
which will be regulated under the pro¬ 
posed marketing agreement and order is 
in the current of interstate commerce 
or directly burdens, obstructs or affects 
interstate commerce in milk or its 
products. 

Milk produced in California is pur¬ 
chased on both regular and supplemen¬ 
tal bases to meet the demand for fluid 
milk products of consumers in the Cen¬ 
tral Arizona marketing area as defined 
in the proposed order. On a regular 
basis, four milk producers (of the twelve 
supplying Yuma) whose farms are lo¬ 
cated in Bard, California, regularly 
supply milk to handlers located in Yuma, 
Arizona. A distributor in Yuma dis¬ 
poses of bottled milk in the Bard- 
Winterhaven area in California. Also, 
a distributor operating a milk depot in 
the marketing area processes milk that 
is sold on vendor routes in New Mexico. 

On a supplemental basis, substantial 
quantities of milk produced in Califor¬ 
nia and Utah are imported each year 
to supply part of the raw milk require- 
No. 169-5 


ments of nearly all handlers in the 
Central Arizona marketing area. Such 
imports have been necessary each year 
during July through October (the 
months of seasonally-short production 
of milk in the area); in some years milk 
is imported for periods as long as 7 
months (1951) to 10 months (1952). In 
1952 importations of Grade A milk into 
Phoenix and Tucson totaled nearly 69 
million pounds; in 1954 they totaled 
about 29 million pounds. Milk so im¬ 
ported was commingled with locally- 
produced milk and distributed to con¬ 
sumers throughout Arizona. The rec¬ 
ord shows that handlers operating in 
this manner compete actively through¬ 
out the entire marketing area with han¬ 
dlers buying all, or most, of their milk 
supplies from local producers. 

In addition to the importations of 
w’hole milk just described, substantial 
quantities of such concentrated Grade 
A milk products as nonfat dry milk 
solids are imported from out-of-state 
sources and regularly used in the forti¬ 
fication of such fluid milk products as 
buttermilk and skim milk drinks. Im¬ 
ported nonfat dry milk solids are also 
used in making reconstituted fluid milk 
products for sale in the Central Arizona 
marketing area during several months of 
the year. 

Substantial quantities of such manu¬ 
factured dairy products as cottage cheese 
and ice cream distributed in the mar¬ 
keting area originate from locations out¬ 
side the State of Arizona. For example, 
a handler located in the marketing area 
distributes ice cream that is processed 
and manufactured in company-affiliated 
plants located in Texas. Seasonal sur¬ 
pluses of locally-produced Grade A milk 
are used in the manufacture of cottage 
cheese and ice cream, and must, in turn, 
be sold in competition with similar prod¬ 
ucts manufactured in areas outside Ari¬ 
zona from milk produced outside of the 
State. 

(2) The need for regulation. The 
marketing and pricing conditions in the 
Central Arizona marketing area require 
the issuance of a Federal milk marketing 
agreement and order to establish and 
maintain orderly marketing conditions 
and effectuate the declared policy of the 
Agricultural Marketing Agreement Act of 
1937, as amended. 

The problems encountered by produc¬ 
ers in the Central Arizona marketing 
area are typical of those occurring in 
unregulated fluid milk markets w f here 
producers are unorganized or where pro¬ 
ducer cooperative associations have been 
unsuccessful in establishing effective 
bargaining relationships w r ith handlers. 
The Federal milk marketing order pro¬ 
posed herein for Central Arizona will im¬ 
plement the declared congressional 
policy of establishing and maintaining 
orderly marketing conditions by: 

(a) Providing a regular and depend¬ 
able method for determining minimum 
prices to producers at levels comparable 
to those contemplated under the act; 

(b) Establishing uniform prices to 
handlers for milk received from pro¬ 
ducers according to a classification plan 
based on the use made of such milk by 
the handler; 


(c) Providing an impartial audit of 
handler’s records of receipts and utiliza¬ 
tion to further insure uniform prices for 
milk purchased; 

<d) Providing all producers wdth a 
means w r hereby the weighing and test¬ 
ing of their milk can be checked to in¬ 
sure accuracy; 

<e) Establishing uniform returns to 
producers supplying the area and insur¬ 
ing that the lower returns from the sale 
of reserve milk are shared equitably 
among all producers: 

(f) Establishing uniform rules for the 
operation of a market-wide base and 
excess plan that will (i) acquaint pro¬ 
ducers with the rules for establishing 
bases and determining base and excess 
prices; and (ii) encourage producers to 
balance seasonal fluctuations in the pro¬ 
duction of milk with a relatively steady 
consumer demand for such production; 
and 

(g) Providing market-wide informa¬ 
tion on the receipts, sales and other data 
relating to milk market problems in the 
area. 

The hearing record contains consider¬ 
able testimony on the chaotic marketing 
conditions in Central Arizona created by 
the wide variety of classification and 
pricing planes used by different distribu¬ 
tors serving the area, the resultant lack 
of uniformity in prices paid producers 
for milk, and the ineffectiveness of the 
producers in protecting themselves 
against sharp cuts in producer prices 
during periods of milk price wars among 
distributors. 

The effects of a milk price war be¬ 
came widespread in the latter part of 
1954 when distributors lowered paying 
prices on successive occasions until pro¬ 
ducers were receiving approximately 
$1.00 a hundredweight less for milk in 
December than in June. The depressed 
and erratic producer prices have per¬ 
sisted. Record testimony indicates 
these actions have lowered prices to pro¬ 
ducers to the point where a continuous 
and adequate supply of pure and whole¬ 
some milk for the area is threatened. 
Producers need a regular and dependable 
method for determining minimum prices 
for their milk that will provide price 
levels that reflect general economic con¬ 
ditions, local supply and demand, and be 
in harmony with those contemplated 
under the enabling act. 

Under present marketing conditions 
no two handlers pay producers on ex¬ 
actly the same basis. Prices paid pro¬ 
ducers vary greatly between handlers. 
This lack of uniformity, and uncertainty, 
of prices to producers fosters market 
instability and permits inequities to oc¬ 
cur among and between handlers in the 
prices paid for producer milk. As an 
example, the record indicates that one 
handler was paying $6.36 a hundred¬ 
weight for 4.0 percent milk during the 
same period that another handler was 
paying as low as $5.08. The classifica¬ 
tion and pricing plan of the attached 
order is the only available means of 
establishing uniform prices among han¬ 
dlers for milk received from producers 
according to the use made of such milk 
by each handler. This use-classification 
plan is equitable and will apply similarly 
to all handlers. To insure equity among 
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handlers and full accountability to pro¬ 
ducers, the use-classification plan must 
be supplemented by an impartial audit 
of handlers’ records of receipts and 
utilization. The market-wide pooling 
provisions of the order proposed herein 
will provide a means of insuring uniform 
returns to producers and equitable shar¬ 
ing of the burden of the inevitable sea¬ 
sonal excesses of producer milk. 

Many producers supplying handlers in 
the Central Arizona area have no effec¬ 
tive means of insuring the accuracy of 
the weights and tests of their regular 
deliveries of milk. In addition, only part 
of the handlers permit an audit of their 
records by the producer associations for 
the purpose of establishing the accuracy 
of the proportions of milk paid for as 
base and as excess under the handler¬ 
operated base-excess plans now in use. 
These plans are individual to each plant, 
there is no uniformity in methods of 
figuring the proportion of excess milk, 
and there are indications that some han¬ 
dlers have manipulated the plan to bene¬ 
fit favored producers. There is need 
for a Federal order to correct these 
inequities. 

The record also indicates that pro¬ 
ducers have no regular and dependable 
method for participating in the price¬ 
determining decisions that govern the 
sale of their milk. Handlers and their 
representatives have used various means 
to discourage producers from joining the 
proponent producers' cooperative asso¬ 
ciation. They further hamper the 
growth of the association by refusing to 
make deductions for association dues 
even though the producer-members au¬ 
thorized such deductions. Such actions 
have kept producers from having an 
effective role in determining the prices 
they receive for milk, or the proportion 
of their milk to be paid for as base milk 
and excess milk. An order will give 
producers a voice in the deliberations as 
to what price they should receive for 
their milk, and will provide a means 
whereby the producers associations can 
carry out a full scale marketing service 
program applicable to all handlers with 
which the members have business. The 
classified use plan of the attached order, 
together with the pricing formula herein 
established, should insure a sufficient 
quantity of pure and wholesome milk 
for the marketing area, will protect the 
interests of producers, handlers, and 
consumers and be in the public interest. 

(3) Order provisions —(a) Scope of 
regulation. Federal milk orders achieve 
marketing and pricing stability by using 
techniques authorized by the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended. Important among these 
techniques are the requirements that 
<1> regulated distributors (handlers) 
pay at least specified minimum prices to 
producers in accordance with a classified 
use plan established in an order, and (2) 
these payments be distributed to each 
producer on a uniform basis through 
either an individual-handler pool or a 
marketwide pool. Under the circum¬ 
stances it is important to establish 
clearly which plants and which milk will 
be subject to all or part of the pricing 
provisions of an order and, in turn 
which producers will participate in the 


distribution of returns through the spec¬ 
ified pool. To identify such persons and 
to facilitate reference to them through¬ 
out this decision and in the proposed 
order, such terms as "marketing area", 
“producer", "pool plant", "handler", 
“producer milk", and “other source milk" 
are defined and are used herein. 

Marketing area. The Central Arizona 
marketing area should be defined to in¬ 
clude all of the territory within the coun¬ 
ties of Maricopa, Pima, Pinal, and 
Graham, and all the territory south of 
33° latitude (North from the Equator) 
in Yuma County, all in the State of 
Arizona. 

Fluid milk products sold for consump¬ 
tion in this area must be approved by 
health authorities who are governed by 
health ordinances, practices and proce¬ 
dures generally patterned after the 
United States Public Health Service Milk 
Ordinance and Code. The record testi¬ 
mony indicates that within this defined 
area the health standards are substan¬ 
tially equal and are under the jurisdic¬ 
tion of operating health authorities. 
These conditions support the adoption of 
milk marketing regulations that are ap¬ 
plied equally within the defined area. 

Marketing areas, as defined in Federal 
milk orders, are designed to cover as 
nearly as is practicable, areas in which 
milk is sold to consumers rather than the 
areas where the milk may be produced. 
The proposed order would regulate dis¬ 
tributing plants that are in substantial 
sales competition with one another 
within and outside the defined market¬ 
ing area. Record data show that four 
handlers, all with plants located in Mari¬ 
copa County (the central part of the 
marketing area), compete with each 
other in all of the five counties included 
in the marketing area. Handlers with 
plants located in the southern part of 
Yuma County also compete with a han¬ 
dler located in Pinal County. Handlers 
selling only in Graham County compete 
with two handlers located in Tucson in 
addition to the four handlers selling in 
all five counties. The marketing area 
thus includes the most densely popu¬ 
lated places in Central Arizona and com¬ 
prises the most important sales territory 
served by handlers located within the 
area. 

It will be noted that the marketing 
area defined herein includes less terri¬ 
tory than that requested by both the 
producers’ associations and by various 
handlers. Although all territory orig¬ 
inally requested by handlers was not 
included in the notice of hearing, the 
notice did state that if the evidence 
adduced at the hearing indicated it 
would not be feasible to promulgate an 
order for all or part of the area set forth 
in the notice, or that additional terri¬ 
tory should properly be included under 
any proposed order, the hearing would 
be reopened for the purpose of giving 
further consideration to appropriate ex¬ 
tensions of the marketing area. A care¬ 
ful review of the record testimony indi¬ 
cates that it is clearly feasible to issue 
an order for the marketing area pro¬ 
posed herein without reopening the 
hearing to consider extending the de¬ 
fined marketing area* 


The vast majority of the milk produced 
in Arizona is produced and processed 
within the Central Arizona marketing 
area. This milk will be subject to regu¬ 
lation by the attached order regardless 
of where it might be sold. The record 
shows that regulated handlers sell a sub¬ 
stantial proportion of the milk consumed 
in most counties located outside the 
defined marketing area. Individual 
handlers will not be disadvantaged 
significantly in making sales in these 
out-of-area counties because (1) their 
principal competitors also will be regu¬ 
lated by the same order, (2) the econ¬ 
omies of scale inherent in the 
large-scale processing and distribution 
of milk in paper containers will tend to 
offset any short-run advantage in pro¬ 
ducer prices that might accrue to an 
occasional unregulated handler, (3) 90 
percent of the milk produced in Arizona 
will be subject to the minimum pricing 
provisions of the order, (4) in some of 
the outlying counties the only competi¬ 
tion encountered by regulated handlers 
is a local producer-handler (who would 
be exempt from the pricing provisions of 
the attached order), (5) for the most 
part the remainder of the State of 
Arizona is a deficit milk production area, 
and (6) in some counties producers sell¬ 
ing to local dairies have an alternative of 
shipping to regulated handlers in the 
Central Arizona marketing area should 
they become dissatisfied with pricing and 
marketing conditions under which they 
have to sell milk to local unregulated 
plants (which should have the effect of 
stabilizing producer prices in out-of-area 
counties at levels close to those to be paid 
producers whose milk is priced by the 
order). It is neither administratively 
feasible nor necessary to include within 
the marketing area all the territory in 
which handlers may be distributing any 
portion of their sales of fluid milk prod¬ 
ucts. In fact, it would be impracticable, 
if not impossible, to extend the market¬ 
ing area to include all the territory in 
which there would be some competition 
with unregulated distributors. However, 
should handlers regulated herein be 
forced into a disadvantageous competi¬ 
tive condition in any of the unregulated 
portions of the State after the order has 
become effective (because of the failure 
to extend the marketing area), the con¬ 
sideration of an appropriately enlarged 
marketing area can be handled expedi¬ 
tiously at a public hearing called for that 
purpose. Market-wide data on sales in 
and out of the marketing area obtained 
under the order will assist in evaluating 
any developments affecting the future 
appropriateness of the size of the defined 
marketing area. 

The marketing area should not in¬ 
clude the territory in Yuma County 
lying North of the 33° latitude. No han¬ 
dler in the Central Arizona area sells 
milk in that portion of the county. This 
excluded territory is located 85 to 1C5 
miles from Phoenix and is rural in na¬ 
ture (having only one town with a pop¬ 
ulation of more than 1000 persons in 
1950). Nearly all the milk sold there 
originates in Los Angeles, California, is 
paid for as Class I milk under the Cali¬ 
fornia Milk Control Act, and is sold by 
one person on a wholesale route in con- 






Tuesday, August 30, 1955 


FEDERAL REGISTER 


6343 


junction with other food items. Fur¬ 
thermore, milk sold in this area has no 
effect on the competitive relationships 
with and between regulated handlers in 
the Central Arizona marketing area. 

Accordingly, it appears that the mar¬ 
keting area defined herein includes the 
territory which will minimize the prob¬ 
lems of competition with unregulated 
distributors and at the same time regu¬ 
late enough sales area to restore and 
maintain orderly marketing conditions 
for producer milk. 

Definition of plants and milk to be sub¬ 
ject to regulation. Record testimony in¬ 
dicates that milk plants supplying the 
Central Arizona marketing area are dis¬ 
tributing plants located within the area 
that dispose of the major portion of their 
milk receipts as fluid milk products. 
These “fluid milk products’* are required 
to be made from milk produced in com¬ 
pliance with the Grade A requirements 
of the duly constituted health authorities 
having jurisdiction in the area and in¬ 
clude such products as milk, skim milk, 
buttermilk, flavored milk, flavored milk 
drinks, cream and mixtures in fluid form 
of milk, skim milk and cream (except 
sterilized products packaged in hermet¬ 
ically sealed containers, eggnog, yogurt, 
ice cream mix and aerated cream). 
Plants disposing of their producer re¬ 
ceipts in such form in the marketing 
area by delivery to retail or wholesale 
outlets, including delivery by a vendor or 
a sale from a plant or a plant store, 
should be fully regulated under the or¬ 
der. They are herein defined as “pool 
plants*’. 

The order shall also provide standards 
for plants from which pool plants 
making route sales draw supplemental 
supplies of milk. Plants shipping sup¬ 
plemental supplies to a market generally 
fall into two broad categories. One 
category includes plants that supply 
milk to the market in such a manner as 
to be considered closely associated with 
the market. Although the record dis¬ 
closes that no such plants from any area, 
including out-of-state areas, are serving 
the Central Arizona marketing area 
with regularity, some provision should 
be made to regulate plants of this type 
that might become closely associated 
with the market. Such plants are a nor¬ 
mal part of milk procurement facilities 
in many markets and nothing in this 
order will preclude any plant wherever 
located from serving the market in the 
future should a need for their services 
arise. This objective can best be ac¬ 
complished by defining also as a “pool 
plant’* any plant that ships to pool plants 
making route sales in the areas as Class 
I milk a majority (at least 50 percent) 
of its receipts of producer milk in the 
current month during the period of July 
through October, and 20 percent in the 
current month during the period Novem¬ 
ber through June: Provided, That, if a 
plant meets these standards during the 
months of July through October, such 
plant should be permitted, upon written 
application to the market administrator 
on or before October 31 following such 
compliance, to be designated as a “pool 
Plant’’ until the end of the following 
June. Plants not qualified under these 
standards cannot be considered as closely 


associated with the Central Arizona mar¬ 
ket. and receipts from them should be 
considered as other source milk. The 
standards recommended herein will pro¬ 
vide the framework for appropriate regu¬ 
lation of plants shipping supplemental 
supplies if such plants should become 
regularly associated with the market. 

A “pool plant’’ is defined to include 
any plant subject to full regulation un¬ 
der the proposed order. 

A “handler’’ is defined to be the oper¬ 
ator of any pool plant. Such handler 
is the person to whom the provisions of 
the order are applicable. The handler 
receives the milk and thus must be held 
responsible for reporting the receipt and 
utilization of it. If the milk is priced, 
he is responsible for paying producers 
the specified minimum prices. A “han¬ 
dler” should include a cooperative asso¬ 
ciation with respect to milk of producers 
diverted for the account of such associa¬ 
tion from a pool plant to a nonpool plant 
for its account. If a handler also oper¬ 
ates an unregulated plant(s). this defi¬ 
nition is not intended to include such 
person in his capacity as an operator of 
such plant(s). This definition should 
include producer-handlers in order that 
they may be required to report to the 
market administrator whenever neces¬ 
sary to determine their status. 

“Producer** should be defined as any 
person otfter than a “producer-handler” 
who produces milk in compliance with 
the Grade A requirements of a duly con¬ 
stituted health authority having juris¬ 
diction within the marketing area, 
which milk is received at a pool plant. 
Provision should be made so that the 
milk of producers regularly received at 
a pool plant may be diverted for the 
account of a handler to a nonpool plant 
without such producers losing their 
status under the order. This will per¬ 
mit milk regularly associated with the 
market to be diverted to manufacturers 
during periods of flush production and 
over weekends and holidays when supply 
and demand relationships may require 
some reserve and surplus milk to be 
manufactured in plants not regulated by 
the order. Producers whose milk is so 
diverted will continue to receive the uni¬ 
form price under the order and their 
milk will be available for fluid use when 
needed. Diverted milk should be deemed 
to have been received at the plant from 
which it was diverted. Producer milk 
should include all skim milk and butter- 
fat contained in milk produced by pro¬ 
ducers and received at pool plants di¬ 
rectly from producers or diverted by a 
handler from such plant. 

“Producer-handler” should be defined 
as a person who operates a pool plant 
in which he handles only milk of his 
own production and such milk from 
other handlers as is priced under the 
order at such other handler’s plant. A 
producer-handler should be subject to 
the order only to the extent that he 
must submit reports to the market ad¬ 
ministrator as required and maintain 
and make available to the market ad¬ 
ministrator, accounts, records and fa¬ 
cilities so that the market administra¬ 
tor may verify that such person is a 
producer-handler. It seems unnecessary 


to require under the order that a pro¬ 
ducer-handler pay any particular price 
for milk produced on his own farm. 

Classification provisions of the pro¬ 
posed order should provide that any 
milk, skim milk, or cream transferred 
by a handler to a producer-handler 
should be Class I milk. Any supple¬ 
mental supplies of milk which may be 
obtained from other handlers may, by 
virtue of the type of operation involved, 
be presumed to be needed by the pro¬ 
ducer-handler for fluid use and should 
be classified in the supplying handler’s 
plant as Class I milk. A producer- 
handler may receive milk from other 
handlers and still maintain his status as 
a producer-handler. Pursuant to the 
proposed order any milk which a handler 
receives from a producer-handler 
would be other source milk and would, 
therefore, be allocated to the lowest class 
utilization at the pool plant(s) of a han¬ 
dler after the allocation of shrinkage 
on producer milk. This method of al¬ 
locating producer-handler milk will pre¬ 
serve producers* priority on the Class I 
sales in the marketing area. Thus, the 
producer-handler who, by being exempt, 
enjoys the full advantage of his fluid 
milk sales, will not also share in the 
Class I market of other producers. 

“Other source milk’’ should be defined 
as all skim milk and butterfat utilized 
by the handler in his operations except 
fluid milk products received from pool 
plants, inventory, and current receipts of 
producer milk. This includes any non¬ 
fluid milk products from any source, in¬ 
cluding those produced at the handler’s 
plant during the same or an earlier 
month which are reprocessed or con¬ 
verted to other products during the 
month in the plant. Thus, other source 
milk would represent butterfat and skim 
milk from sources not subject to the Class 
I pricing provisions of the attached 
order. Defining other source milk in 
this manner will insure uniformity 
among all handlers under the allocation 
and pricing provisions of the order. 

(b) Classification of milk. Milk re¬ 
ceived by regulated handlers should be 
classified on the basis of skim milk and 
butterfat according to the form in which, 
or the purpose for which, it is used, as 
either Class I milk or Class n milk. 

A classified-use plan of this type will 
insure that minimum prices for milk will 
be uniform among handlers according to 
use, that a price may be fixed for the milk 
disposed of as Class I at a level that will 
bring forth an adequate supply of pure 
and wholesome milk, and that a neces¬ 
sary reserve of quality milk may be 
maintained at all times (and used at 
prices in line with its value when proc¬ 
essed into manufactured dairy products) 
without disrupting marketing and pric¬ 
ing conditions within and outside the 
established marketing area. 

The products which should be in¬ 
cluded in Class I milk are those dis¬ 
tributed to the consumer in fluid form 
and required by health authorities in the 
proposed marketing area to be obtained 
from milk or milk products from ap¬ 
proved “Grade A” sources. The extra 
cost of getting quality milk produced 
and delivered to the market in the con¬ 
dition and quantities required makes it 
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necessary to provide a price for milk 
used in Class I products somewhat above 
the ungraded, or manufacturing, milk 
price. This higher price should be at 
such a level that it will yield a blend 
price to producers that will encourage 
the production of enough milk to meet 
market needs. 

Reserve milk not needed seasonally or 
at other times for Class I use must be 
disposed of for use in manufactured 
products. These products are less per¬ 
ishable. are not required to be made 
from inspected milk, and must be sold in 
competition with products made from 
unapproved milk produced throughout 
the United States. Milk so used should 
be classified as Class II milk and priced 
in accordance with its value in such 
outlets. 

In accordance with these standards. 
Class I milk should comprise all skim 
milk (including reconstituted and con¬ 
centrated nonfat milk solids) and but- 
terfat (1) disposed of in the form of 
milk, skim milk, buttermilk, flavored 
milk, flavored milk drinks, cream or any 
mixture in fluid form of milk, skim milk 
and cream (except eggnog, ice cream, ice 
cream mixes, yogurt, aerated cream, and 
sterilized products contained in hermeti¬ 
cally sealed containers); and (2) not ac¬ 
counted for as Class II milk. 

Fluid milk products which contain 
concentrated skim milk solids, such as 
skim milk drinks and buttermilk to 
which extra solids have been added, or 
concentrated whole milk disposed of for 
fluid use, should be included under the 
Class I milk definition and all the solids 
therein should be priced at the same rate. 
Products such as evaporated or con¬ 
densed milk packaged in bulk or in her¬ 
metically sealed cans would not be 
considered as Class I milk; they need not 
be handled as fluid milk products nor 
need they be made from Grade A milk 
exclusively. 

Skim milk and butterfat are not used 
in many products in the same propor¬ 
tions as contained in the milk received 
from producers, and therefore should be 
classified separately according to their 
separate uses. The skim milk serum 
and butterfat content of milk products, 
received and disposed of by a handler, 
can be determined through certain rec¬ 
ognized testing procedures. Some of 
these products, such as ice cream and 
condensed products, present a difficult 
problem of testing (and accounting) in 
that some of the water contained in the 
milk has been removed. It is necessary, 
in the case of such products, to provide 
an acceptable means of ascertaining the 
amount of skim milk and butterfat con¬ 
tained in, or used to produce, these prod¬ 
ucts. This may be accomplished through 
the use of adequate plant records made 
available to the market administrator 
in the case of products manufactured 
by a handler, or by means of standard 
conversion factors of skim milk and but¬ 
terfat used to produce such products in 
the case of products purchased by a 
handler or where plant production rec¬ 
ords are inadequate. The accounting 
procedure to be used in the case of any 
condensed milk product should be based 
on the pounds of milk or skim milk re¬ 
quired to produce such product. 
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Each handler must be held responsible 
for a full accounting of all his receipts 
of skim milk or butterfat in any form. 
A handler who first receives milk from 
producers should be responsible for 
establishing the classification of, and 
making payment to producers for, such 
milk. Fixing responsibility in this 
manner is a practice which is followed 
consistently in both regulated and un¬ 
regulated markets. It is necessary to 
administer effectively the provisions of 
the order in order to achieve equality of 
cost among handlers. The operator of 
the plant at which milk is first received 
from producers is the person with whom 
contractual relations have been made by 
producers or their representatives. Ex¬ 
cept for the limited quantities of shrink¬ 
age which may be classified in Class II 
under certain conditions set forth else¬ 
where in this decision, all skim milk and 
butterfat which is received and for 
which the handler cannot establish 
utilization should be classified as Class I 
milk. This provision is necessary to re¬ 
move any advantage to handlers who fail 
to keep complete and accurate records 
and to assure that producers receive full 
value for their milk on the basis of its 
use. 

All skim milk and butterfat used to 
produce products other than those class¬ 
ified in Class I milk should be Class n 
milk. Included as Class II milk are 
products such as ice cream, ice cream 
mix, and other frozen desserts and 
mixes; eggnog; yogurt; aerated cream; 
butter; cheese, including cottage cheese; 
evaporated and condensed milk (plain 
and sweetened); nonfat dry milk solids, 
dry whole milk; condensed or dry butter¬ 
milk; and any other products not speci¬ 
fied as Class I milk. Skim milk and 
butterfat disposed of to commercial food 
product manufacturing plants, other 
than dairy plants, which do not dispose 
of fluid milk products for fluid consump¬ 
tion, should be Class II milk. The 
health ordinances applicable in the 
marketing area do not require that these 
products be made from locally approved 
milk. 

Cream placed in storage and frozen 
should be classified as Class n milk. 
Such cream is intended primarily for 
use in ice cream and ice cream mixes. 
Skim milk disposed of as animal feed 
also should be classified as Class II. Any 
frozen cream or other Class n products 
which are used later in a pool plant would 
be considered as other source milk at 
the time of such use and assigned to the 
lowest priced utilization in the plant. 

Butterfat and skim milk used to pro¬ 
duce Class n products should be consid¬ 
ered to be disposed of when so used, and 
will not enter into the classification 
problem again unless reused or recon¬ 
verted. Handlers will need to maintain 
stock records on such products, however, 
to permit audit of their utilization rec¬ 
ords by the market administrator. Class 
n products from any source, including 
those produced in the plant from pro¬ 
ducer milk, which are used for further 
processing or manufacture, should be 
considered to be a receipt of other source 
milk. This will maintain priority of as¬ 


signment of current receipts of producer 
milk to Class I utilization. 

Handlers have inventories of fluid milk 
products at the beginning and end of 
each month which enter into the prob¬ 
lem of accounting for current receipts 
and utilization. Inventory is intended to 
include stocks on hand of bulk milk, skim 
milk, and cream and bottled milk and 
other fluid milk products designated as 
Class I milk. Manufactured products 
(Class II) on hand are not included in 
the inventory account because the milk 
used to produce such products will al¬ 
ready have been accounted for as Class 
n milk. As previously indicated, han¬ 
dlers will need to keep stock records of 
such products but they will not be in¬ 
cluded in inventory for the purpose of 
accounting for current receipts. 

It is concluded that inventory should 
be accounted for as Class II milk. If 
fluid milk products in inventory are ac¬ 
counted for as Class II milk at the end 
of the month, it will be necessary to 
provide a method to deal with the pro¬ 
ducer milk inventory which is used in the 
current month for Class I purposes but 
which the handler accounted for to 
producers as Class II milk at the end of 
the previous month. Handlers, at times, 
also use other source milk in their opera¬ 
tions. Producer milk from inventory 
should have prior claim on Class I sales 
over current receipts of other source 
milk. This can be accomplished by con¬ 
sidering the ending inventory in one 
month as a receipt in the following 
month and subtracting such receipt (un¬ 
der the allocation procedure) in series 
starting with Class n milk following the 
subtraction of other source milk. To 
the extent that opening inventory is al¬ 
located to Class I milk and there was an 
equivalent amount of producer milk 
classified in Class n milk in the previous 
month (after the allocation of other 
source milk) a reclassification charge 
should be made at the difference between 
the Class I price in the current month 
and the Class n price in the preceding 
month. This will promote equality in 
the cost of milk among handlers and re¬ 
turns to producers, irrespective of 
whether or not such producer milk is 
from the previous month’s ending inven¬ 
tory or is a current receipt. 

Shrinkage should be determined by 
subtracting from the total pounds of 
skim milk and butterfat received by the 
handler his total established utilization 
of skim milk and butterfat, respectively, 
in various products. Shrinkage not in 
excess of 2 percent of the handler’s re¬ 
ceipts of skim milk and butterfat from 
producers and other source milk should 
be prorated between producer and other 
source milk on the basis of the pounds 
received from each source. None of the 
shrinkage should be assigned to milk 
received from other pool plants because 
shrinkage on such milk will be allowed 
to the transferring handler. The evi¬ 
dence indicates that a plant operated 
in a reasonably efficient manner, and 
for which complete and accurate records 
of receipts and utilization are main¬ 
tained. should be able to keep total 
shrinkage at less than 2 percent of total 
receipts. It is concluded, therefore, that 
shrinkage not in excess of 2 percent of 
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total receipts of producer milk and other 
source milk should be classified as Class 
II milk; any in excess of this quantity 
should be classified as Class I milk. 

Transfers. Classification of butter- 
fat and skim milk used in the produc¬ 
tion of Class II milk items should be 
considered to have been established 
when the product is made. Classifica¬ 
tion of Class I milk should be established 
when the butterfat or skim milk is dis¬ 
posed of by the handler. However, since 
some Class I items may be disposed of 
to other plants for processing, specific 
classification procedures should be pre¬ 
scribed for transfers to other plants. 

Milk, skim milk, cream or other prod¬ 
ucts designated as Class I milk trans¬ 
ferred by a handler to the plant of 
another handler, except that of a pro¬ 
ducer-handler, should be classified as 
Class I milk unless both handlers indi¬ 
cate in their reports to the market 
administrator that they desire such milk 
to be classified as Class II milk. How¬ 
ever. sufficient Class II utilization must 
be available at the transferee plant for 
such assignment after prior allocation 
of shrinkage and other source milk. 
Furthermore, the assigning to classes 
must be such as will result in the maxi¬ 
mum amount of producer milk of both 
handlers being assigned to Class I milk. 
These actions will carry out the recog¬ 
nized principle that the highest-valued 
uses should be assigned first to those 
producers regularly supplying the mar¬ 
ket. 

In order to reduce the administrative 
expense of verifying the use of milk or 
skim milk transferred great distances, 
transfers of milk or skim milk to plants 
250 miles or more from the nearer (by 
the shortest hard-surfaced highway dis¬ 
tance) of the respective City Halls of 
Phoenix or Tucson, Arizona, should be 
Class I in all cases. The costs involved 
in transporting milk or skim milk in 
fluid form such a distance appear such 
that it would not be economically feas¬ 
ible to move the milk farther for Class 
II disposition. 

Cream presents a somew'hat different 
problem because its value is so much 
greater in relation to its bulk that it may 
be transported long distances for manu¬ 
facture. In order to provide for such 
transfer and at the same time provide 
reasonable assurance that the butterfat 
is being classified according to use. it 
should be provided that cream may be 
Class II if the following conditions are 
met: (1) The transferring handler re¬ 
quests such a classification, (2) it is 
clearly labeled as manufacturing grade 
cream and the shipment is so invoiced, 

(3) if the operator of the nonpool plant 
maintains books and records of utiliza¬ 
tion at the plant which are made avail¬ 
able on request of the market admini¬ 
strator for verification of usage, (4) if 
prior notice of the intended shipment 
is furnished to the market administrator, 
and (5) the nonpool plant used an 
equivalent amount of skim milk and 
butterfat in the use indicated. 

The more common form of transfer 
to a nonpool plant is the movement of 
excess milk to nearby manufacturing 
Plants. It is provided that transfers 
of milk, skim milk, or cream from a pool 


plant to a nonpool plant located within 
a radium of 250 miles be Class I unless 
Class II use is affirmatively established. 
Evidence of Class n use consists of a cer¬ 
tification by the pool plant operator 
that the transfer was intended for Class 
II use, and verification by the market 
administrator of the records made avail¬ 
able by the nonpool plant operator to 
establish that the milk w*as not utilized 
for other than manufacturing purposes. 

Allocation. Because the order class 
prices apply only to the producer milk, it 
is necessary, if a pool plant has butterfat 
or skim milk other than that received 
in producer milk, to determine the quan¬ 
tities of milk in each class to be assigned 
to current receipts from producers. The 
milk of producers who are regularly en¬ 
gaged in supplying the market should be 
assigned the Class I utilization first. 
This is necessary to insure the effective¬ 
ness of the classified pricing program of 
the order. The system of assigning util¬ 
ization of milk to receipts from different 
sources w'hich will carry out this objec¬ 
tive is set forth in detail in the order. 

In general this procedure requires that 
skim milk and butterfat. respectively, 
remaining in each class be assigned to 
producer milk by making the following 
deductions from the gross utilization of 
each handler starting with Class II milk, 
except as otherwise noted: 

(1) Class II shrinkage of producer 
milk; 

(2) Other source milk: 

(3) Beginning inventory: 

(4) Receipts from other handlers (ac¬ 
cording to classification); and 

(5) Overage. 

Since uniform prices paid producers 
by each handler are to be calculated 
monthly, the assignment of utilization 
described above should be carried out 
with respect to all milk received during 
each month. To apply a shorter ac¬ 
counting period would place an account¬ 
ing and reporting burden upon handlers 
and increase the cost of administering 
the order. 

(c) Class prices. In order to restore 
and maintain orderly marketing condi¬ 
tions in the Central Arizona area, mini¬ 
mum Class I and Class II prices for pro¬ 
ducer milk must be established at levels 
that will reflect economic conditions af¬ 
fecting the market supply and demand 
for milk or its products and assure the 
maintenance of a supply of quality milk 
adequate for the needs of the market. 
The enabling act requires that minimum 
prices established by Federal milk orders 
meet this standard. An important point 
in this requirement is that the prices 
shall be at a level that over a reasonable 
period of time, due consideration being 
given the need for a reserve of milk and 
the seasonal variation in production, the 
supply of milk meeting the quality stand¬ 
ards of a market will be about equal to 
the needs of the market for milk of that 
quality. This means, in turn, that the 
minimum prices provided for in the order 
can be related to general economic con¬ 
ditions, but cannot be maintained out of 
line with such conditions. If producer 
prices are too low, not enough milk of 
acceptable quality will be produced to 
supply fully the Class I needs of the mar¬ 
ket. If such prices are too high, on the 


other hand, milk production will be over 
stimulated and fluid consumption will 
tend to be curtailed. These actions 
would cause more milk to be produced 
than is needed to supply the demand for 
Class I milk, including the necessary re¬ 
serves, and w f ould eventually result in the 
shifting of agricultural resources to¬ 
ward the production of unnecessary and 
uneconomic surpluses and this would de¬ 
press the blend price to producers. 

The concept of adjusting minimum 
class prices in response to changes in 
supply and demand conditions, and 
thereby influencing production of milk 
through consequent changes in produc¬ 
ers’ blend prices, has wider geographical 
implications today than in the past. In 
earlier days producers were limited to 
supplying milk to local markets because 
of inadequate transportation facilities 
and the local nature of health regula¬ 
tions and milk distribution systems. To¬ 
day the technological advances in milk 
production, including the widespread use 
of milk cooling equipment on farms; the 
rapid motor transportation from farms 
to a number of cities instead of one or 
two, especially through the advent of 
bulk farm tank milk pickup; the in¬ 
creased efficiency of milk processing 
equipment and plants; the increasing 
importance of paper containers for pack¬ 
aging milk; the use of refrigerated de¬ 
livery trucks; the sale of milk through 
vendors and stores in distant cities; and 
the corollary trend among health au¬ 
thorities of approving sources of milk 
derived from a wider supply area under 
agreements for reciprocal inspection— 
all these factors enable milk to be trans¬ 
ported and sold long distances from the 
point of production and processing. The 
hearing record was replete with testi¬ 
mony showing that these developments 
have and are influencing the marketing 
organization and price structure for pro¬ 
ducer milk and for fluid milk products 
in Arizona. That these developments 
affect the level of prices paid for milk 
produced in Arizona is borne out by the 
many references in the record to the need 
of keeping Arizona prices in reasonable 
alignment with those in other areas, 
particularly California. 

Class J prices. Producers proposed 
that the Class I price for 4 percent milk 
be established for each month by adding 
a differential of $3.05 to a “basic for¬ 
mula price” that reflects the values on 
a nation-wide basis of manufacturing 
milk used for butter and powder 
(through a butter-nonfat dry milk solids 
formula) and condensing (through the 
Mid-west condensery priie series). They 
requested a further provision that for 
producer milk received at plants in 
Pima County (Tucson) the price be 36 
cents a hundredweight higher. Han¬ 
dlers requested a 3.5 percent basis for 
pricing and a Class I differential of $1.90 
over the basic formula price. 

The evidence demonstrates that pric¬ 
ing should be based on milk of 3.8 per¬ 
cent butterfat test and that the appro¬ 
priate price level for Class I milk of 
such test in Central Arizona would be 
the basic formula price plus $2.75 for 
plants in the Tucson zone, $2.50 a hun¬ 
dredweight for plants in the Phoenix- 
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Safford zone and $2.40 for those plants 
in the Yuma zone. 

The general price level for Grade A 
milk in Phoenix from May 1953 through 
June 1954 (the most recent period when 
the market was not involved in pricing 
or marketing disturbances) was $6.44 a 
hundredweight for 4 percent milk (pur¬ 
chased on a butterfat basis at the rate 
of $1.61 a pound butterfat). By August 
1954. this level of prices decreased to 
an average of $6.00 per hundredweight 
or of $1.50 a pound butterfat. This de¬ 
crease was approximately commensurate 
to the reduction in the price support 
levels for dairy products. The price 
level of about $6.00 per hundredweight 
for 4.0 milk remained in effect in the 
Phoenix area until upset by the market¬ 
ing conditions reviewed earlier in this 
decision. Except for periods of unsettled 
conditions, the price for milk in Tucson 
has been higher by the amount of extra 
transportation charges involved. The 
level of prices existing in the area before 
the market became unstabilized in late 
1954 maintained enough local production 
to meet the fluid needs of the area dur¬ 
ing months of flush production, but had 
not induced enough local production to 
meet year-round demands in the market. 
The market was not over-supplied on 
a year-round basis. This indicates that 
a price in the neighborhood of $1.50 
a pound butterfat under present nation¬ 
wide marketing conditions is not and has 
not been too high. At the same time, 
however, the economic conditions affect¬ 
ing the cost of producing milk in Arizona 
and the relative profitability of dairying 
compared with other agricultural enter¬ 
prises are slightly more favorable to 
dairying than heretofore. This situation 
is reflected in the current slightly upward 
trend in local milk production. These 
conditions and trends indicate that a 
Class I price of $6.00 for 4.0 percent milk 
will induce an adequate supply for the 
Central Arizona marketing area. Fur¬ 
thermore, if producers need any added 
incentive pricewise, it should be sup¬ 
plied through the market-wide blend 
pidce by the effects of those order pro¬ 
visions that require classification, check 
weighing and testing, and full and ac¬ 
curate accountability to producers for 
milk sold to handlers. These conclusions 
can be carried out in Central Arizona by 
adding a Class I differential of $2.75 each 
month of the year to a basic formula 
price which reflects the value of manu¬ 
facturing milk at a national level. This 
Class I differential would apply to plants 
located in or within 60 miles of Tucson, 
Arizona, and would be adjusted down¬ 
ward through appropriate location dif¬ 
ferentials (discussed elsewhere in this 
decision). This further action has the 
effect of setting a Class I differential of 
$2.50 for producers shipping to plants in 
the Phoenix-Safford zone and $2.40 for 
those shipping to plants in the Yuma 
zone. 

Record evidence indicates that, under 
present conditions, this level of prices 
appears to be in appropriate alignment 
with prices established for Grade A milk 
in the Los Angeles, California market 
under regulations promulgated by the 
State of California. Department of Agri¬ 
culture, Bureau of Milk Control. 


PROPOSED RULE MAKING 

The basic formula price recommended 
herein is comparable with that proposed 
at the hearing and with those presently 
used in the Federal order markets in the 
State of Texas. The purpose of this basic 
formula price is to reflect the general 
economic factors underlying the price 
for milk used in manufactured dairy 
products. Because the market for most 
manufactured products is nation-wide, 
prices of such products reflect, to a large 
extent, changes in general economic con¬ 
ditions affecting the supply and demand 
for milk. These prices, in turn, influence 
the local market prices for the same uses 
of milk. Prices for milk used for fluid 
purposes are related to prices paid for 
milk used for manufacturing purposes 
since the production and marketing of 
inspected milk for fluid purposes is in¬ 
fluenced by many of the same economic 
conditions. Also, manufacturing milk 
plants serve as alternative outlets for 
milk which farmers produce for fluid 
markets. For these reasons, most fluid 
milk markets have used the prices for 
butter and nonfat dry milk solids, or the 
prices paid by condenseries (with differ¬ 
entials over these basic manufacturing 
prices), to establish fluid milk prices. 
The differential that is added to the 
basic formula price should, in general, 
reflect the additional costs of getting 
Grade A milk produced and delivered to 
consumers in the quantities required to 
meet the needs for fluid consumption in 
the Central Arizona marketing area. 

The basic formula price to be used in 
establishing the current price for Class 
I milk of 3.8 percent butterfat test should 
be the higher of the following for the 
preceding month: (1) The prices paid to 
farmers at Mid-west condenseries for 
milk of 3.5 percent butterfat content ad¬ 
justed to a 3.8 percent basis, and (2) a 
formula price based on the market prices 
of butter and nonfat dry milk solids on 
the Chicago, Illinois, wholesale market. 
Chicago. Illinois, is a large central mar¬ 
ket for butter and nonfat dry milk solids 
and changes in prices at that point re¬ 
flect the changing conditions affecting 
the supply and demand for milk and its 
products throughout the country. The 
use of these alternative components in 
the basic formula price will reflect the 
value of manufactured milk; the use of 
the higher price resulting therefrom is 
appropriate because alternative supplies 
of milk must be obtained at any given 
time in competition with the most 
favorably priced manufacturing outlet. 
Subtracting 3 cents from the Chicago 
butter price, adding 20 percent and mul¬ 
tiplying by 3.8 makes appropriate allow¬ 
ances, respectively, for the costs of 
manufacturing butter, for the overrun 
involved, and for the pounds of butterfat 
contained in the milk. The deduction 
of 5.5 cents from the average price for 
spray and roller nonfat dry milk solids in 
Chicago is a manufacturing allowance; 
multiplying the result by 8.5 adjusts for 
the pounds of solids obtained from a 
hundredweight of skim milk; and multi¬ 
plying the result by 0.962 adjusts for the 
pounds of skim milk in a hundredweight 
of milk containing 3.8 percent butterfat. 

Handlers recommended that the order 
provide for a basic test of 3.5 percent 
butterfat rather than the 4 percent 


basis proposed by the Arizona Dairymen’s 
League. Handlers based their recom¬ 
mendation on the facts that the market - 
wide average test of milk received from 
producers and the average test of prod¬ 
ucts sold to consumers are both some¬ 
what less than 4 percent. Moreover, 
Los Angeles, California, is the nearest 
market from which Central Arizona han¬ 
dlers can purchase raw milk when local 
production is insufficient to meet sales 
requirements and the only market to 
which any substantial quantity of milk, 
surplus to the needs of the Central Ari¬ 
zona marketing area, can be sold for 
processing. The Bureau of Milk Con¬ 
trol of the State of California announces 
its Class I prices for Los Angeles in terms 
of 3.8 percent milk. Because of mar¬ 
keting interrelationships, it would seem 
appropriate to announce Central Arizona 
prices on a basis comparable with those 
in California. For these reasons, a rea¬ 
sonable butterfat test on which to calcu¬ 
late and announce prices in the Central 
Arizona marketing area, especially dur¬ 
ing the period immediately after the at¬ 
tached order would go into effect, is 3 8 
percent. Setting the basic test at this 
level rather than at 4 percent will not, 
in itself, alter the level of returns to pro¬ 
ducers because the price structure estab¬ 
lished herein has been adjusted to that 
basis. 

If experience indicates that the pro¬ 
posed level, or the basis or method of 
pricing, fails to bring forth a satisfac¬ 
tory level of producer milk receipts in 
the marketing area, it will be appro¬ 
priate to re-examine these provisions in 
conjunction with the complete market¬ 
ing information that will become avail¬ 
able after the order has been in effect. 
Although the basic formula is designed 
to respond to general supply and de¬ 
mand conditions affecting the produc¬ 
tion of milk, it also is important to have 
the Class I price responsive to local 
conditions. An important local condi¬ 
tion is the relationship between the sup¬ 
ply of milk immediately available to the 
market and the proportion of this milk 
disposed of for Class I purposes. How¬ 
ever, because of limitations on accurate 
market-wide data, no automatic adjust¬ 
ment of Class I prices based on changing 
supply-demand relationships is pro¬ 
posed herein. It is concluded, however, 
that after the accumulation of at least 
one-year’s data the basis or method of 
pricing should be reexamined at a pub¬ 
lic hearing called for that purpose. For 
this reason the Class I price differential 
adopted will be effective for a period of 
only 18 months. 

The market administrator should an¬ 
nounce the Class I price near the begin¬ 
ning of each month. In order to do 
this, it will be necessary to use price 
quotations for the previous month in 
determining the basic formula price. 
These quotations will be available in time 
for the market administrator to an¬ 
nounce the Class I prices on or before 
the 6th day of the month to which the 
price applies. 

Class II prices. Every fluid milk mar¬ 
ket needs a ‘‘reserve” supply of Grade A 
milk to meet day to day fluctuations in 
receipts from producers and in Class 1 
sales. In the Central Arizona marketing 
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area, sales of milk vary considerably on 
a daily basis, but do not change greatly 
from season to season. Milk supplies, 
on the other hand, because of the sea¬ 
sonal variations in production, are 
greater during the winter and spring 
months than during the summer and fall 
months. The result is that handlers 
must process on a year-round basis the 
daily and seasonal surpluses into various 
manufactured products. Since milk 
going into these products must be paid 
for at the Class II price, this price 
should be fixed at a level which will 
induce handlers to accept and market 
whatever quantities of such milk may 
be offered from time to time by the pro¬ 
ducers who provide the market’s regular 
fluid supply. It is of equal importance 
to establish a price that will return to 
producers full value for their milk. 

All products included in Class II may 
be made from unapproved milk. Ap¬ 
proved milk which may be used in some 
of these products by regulated handlers 
and. therefore, must be priced at a level 
that is competitive with the cost of 
alternative supplies of milk or in line 
with the cost of milk products that would 
otherwise be used in the Class II prod¬ 
ucts processed by handlers in this area. 
The record shows that ice cream, cottage 
cheese, and condensed milk are the most 
important outlets for reserve and sur¬ 
plus milk in this area. 

There is no group of plants in Central 
Arizona carrying on extensive manufac¬ 
turing operations whose prices can be 
used as a basis for fixing the Class II 
price under the order. The two plants 
that represent the most important out¬ 
lets for surplus milk in the area are 
owned and operated by persons who 
would be handlers under the order. Ob¬ 
viously, the pay prices at these plants 
for ungraded milk may not be used to 
determine the level of Class II prices 
under the order. 

The record shows that because of a 
lack of local ungraded milk, and, at 
times, reserve and surplus milk, han¬ 
dlers in Central Arizona must rely on 
imports of cream and nonfat solids in 
processing Class II products and even 
Class I products. The record also indi¬ 
cates that these ingredients cannot be 
purchased locally at less than the level 
of prices for such manufactured prod¬ 
ucts. It seems clear, then, that the most 
appropriate formula for a Class II price 
is one based on wholesale prices of butter 
and nonfat dry milk solids. 

Handlers suggested a butter-nonfat 
dry milk solids formula that averaged 
about 25 cents per hundredweight lower 
in price in 1954 than the butter-nonfat 
dry milk solids formula used herein in 
connection with the basic formula price 
(section 50 (b)). The price level pro¬ 
posed by handlers coincided almost ex¬ 
actly with the level of prices reported 
paid for ungraded manufacturing milk 
by the two plants located in the mar¬ 
keting area. The Class II formula 
should reflect a price that will insure 
that surplus milk will move into manu¬ 
facturing uses during flush production 
months, yet will be high enough in the 
months of short production to insure 
its use in meeting the Class I require¬ 
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ments of the market. To effectuate this 
the Class II price should be established 
by using the butter-nonfat dry milk 
solids formula in the basic formula price 
(section 50 (b)) during the short pro¬ 
duction months of July through De¬ 
cember and the price resulting from the 
same formula less 25 cents per hundred¬ 
weight during the months of January 
through June. 

In order that the Class II price may 
be kept in line with current changes in 
manufacturing values, the central mar¬ 
ket prices for butter and nonfat milk 
solids during the current month should 
be used for determining Class II prices 
under the order. 

Location differentials. Class I milk 
products because of their bulky, perish¬ 
able nature incur a relatively high trans¬ 
portation cost if such products or the 
milk used to produce them are moved a 
considerable distance. Milk delivered 
directly by farmers to plants in or near 
the urban centers in the defined market¬ 
ing area is therefore worth more to a 
handler than milk which is received from 
farmers at a plant located many miles 
from the market. This is so because in 
the latter instance the handler must in¬ 
cur the additional costs of moving that 
milk into the central market. The pro¬ 
ducer, in turn, receives less for milk de¬ 
livered to points distant from the cen¬ 
tral market in lieu of incurring the addi¬ 
tional costs of hauling his milk into the 
central market. Under these conditions 
the value of producer milk delivered to 
plants located some distance from the 
central market is reduced in proportion 
to the distance (and cost of transport¬ 
ing such milk) from the point of receipt 
to the central market. 

In order to allow for the cost of moving 
Class I milk from distant plants that 
are, or might become, regular sources 
of supply for Central Arizona, it is nec¬ 
essary to establish the Class I price for 
milk delivered to plants at a point in the 
marketing area and then provide a 
schedule of deductions from the Class I 
milk price as location differentials or ad¬ 
justments. The city of Tucson is one 
of two principal consuming areas in 
Arizona and, at the same time, repre¬ 
sents the point at which producer prices 
have been, and will continue to be, the 
highest. It also represents the part of 
the marketing area most expensive to 
supply (because of its location with re¬ 
spect to the main segment of the Cen¬ 
tral Arizona milkshed). Accordingly, 
the distances used in determining the lo¬ 
cation differentals should be measured 
from the City Hall of Tucson, Arizona, 
and should apply at plants located more 
than 60 miles by shortest hard-surfaced 
highway distance as determined by the 
market administrator. 

The rates should begin with 25 cents 
at plants located in the 60-160 mile zone 
(notably Phoenix and Safford), 35 cents 
at plants located in the 160-260 mile zone 
(notably Yuma), and 1 cent for each ad¬ 
ditional 10 miles or fraction thereof as 
measured from the City Hall in Tucson. 
Handlers can be expected to move milk 
into the market in the most efficient and 
feasible manner. In the Central Arizona 
marketing area this means hauling in 
bulk by tank truck. The location differ¬ 
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entials proposed herein are based on the 
record data relating to the actual cost of 
hauling milk by this method both within 
the area and between points in Arizona 
and California. They also are compar¬ 
able with those contained in other Fed¬ 
eral milk marketing orders. The rates 
should apply in each market to all milk 
assigned to or otherwise classified as 
Class I. 

A method is provided for determining, 
if necessary, the priority of milk from 
various plants in allocating milk to Class 
I for purposes of computing the aggre¬ 
gate of location adjustments to be al¬ 
lowed. Such adjustments would be 
made in sequence beginning with those 
plants nearest Tucson. 

The value of milk used in manufac¬ 
tured dairy products is affected little, if 
any, by the location of the plant receiv¬ 
ing and processing such milk (in con¬ 
trast to the situation with respect to 
Class I fluid milk products). This phe¬ 
nomenon occurs because of a very sig¬ 
nificant difference in the costs of trans¬ 
porting the two types of dairy products— 
fluid milk products are bulky, easily 
contaminated, and almost non-storeable, 
whereas such manufactured products as 
butter and cheese, for example, are 
easily stored for use over long periods of 
time, easily transported for use in any 
areas of the country or world, may be 
made from ungraded milk, and have a 
high value relative to the cost of trans¬ 
porting them. For these reasons the 
prices for Class II products vary little 
as distance from the consuming market 
becomes greater. These phenomena are 
borne out in the record by noting the 
tendency for comparable prices to be 
paid for ungraded milk into similar uses 
in different parts of Arizona and Cali- 
f o r n i a . Accordingly, no adjustment 
should be made in the Class II price for 
reason of location of the plant to which 
the producer milk is delivered. 

In line with the economic considera¬ 
tions which affect the value of milk for 
fluid market uses when it is delivered by 
farmers to plants located some distance 
from the consuming market, it is neces¬ 
sary and appropriate that the uniform 
prices paid producers delivering milk to 
plants to which location differentials ap¬ 
ply also should be reduced by the same 
rates applicable to handlers to reflect 
the lower value of such milk f. o. b. the 
point of actual delivery (in contrast to 
its value when delivered to Tucson plants 
where the cost of obtaining milk sup¬ 
plies is greatest). 

Butterfat differentials. In an earlier 
section of this decision it was concluded 
that butterfat and skim milk should be 
accounted for separately for classifica¬ 
tion purposes. It will be necessary, 
therefore, to adjust Class I and Class II 
milk prices in accordance with the 
average test of milk in each class by a 
butterfat differential that will reflect dif¬ 
ferences of value due to variations in the 
butterfat content in each product. As 
pointed out earlier in this decision, the 
basing point from which such adjust¬ 
ments are to be made should be 3.8 per¬ 
cent butterfat. 

The butterfat differentials for Class I 
milk and Class n milk should be appro¬ 
priate to the level of class prices pro- 
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vided for herein for Class I and Class n 
milk. Also, the differential for Class I 
milk must reflect the continuing neces¬ 
sity for appropriate price alignment of 
Class I prices with California markets. 
This is necessary and desirable since the 
Class I prices proposed in this decision 
are in alignment with those prices. To 
effectuate this the Class I price should be 
increased or decreased for each one- 
tenth of one percent of butterfat above 
or below 3.8 percent, respectively, by 
the value obtained by multiplying the 
Chicago butter price for the preceding 
month by 0.175. The Class II butterfat 
differential would be determined by mul¬ 
tiplying the Chicago butter price for the 
current month by 0.115. 

The use of butterfat differentials in 
this manner follows standard practice in 
most fluid milk markets for adjusting for 
butterfat variations. At these levels 
they reflect the recommendations of the 
market interests at the public hearing 
and are such as will ease the transition 
of the market from a direct ratio butter¬ 
fat basis of payment to a butterfat-skim 
milk basis of payment. In order that 
the Class I butterfat differential may be 
announced early each month, it is pro¬ 
vided that the Class I differential be 
based on the average price of butter in 
the preceding month. This will permit 
the announcement of the Class I differ¬ 
ential at the same time that the Class I 
price is announced. 

Class II prices and butterfat differen¬ 
tials will not be announced until after 
the end of the month. Although han¬ 
dlers will not know the cost of such milk 
as it Is utilized, they do know that in 
any sales competition with other proces¬ 
sors located throughout the nation their 
competitors also will be paying for milk 
on the basis of current market values. 

The butterfat differential used in mak¬ 
ing payments to producers should be cal¬ 
culated at the average of the returns 
actually received from the sale of but¬ 
terfat in producer milk. The rate to be 
used for this purpose would be the aver¬ 
age of the Class I and Class n differen¬ 
tials weighted by the proportion of but¬ 
terfat in producer milk classified in each 
class. Thus, producer returns for but¬ 
terfat will reflect the actual sale value 
of their butterfat at the class prices pro¬ 
vided in the order. In the Central Ari¬ 
zona area this should mean, for most 
months, a producer butterfat differential 
at or near the value of the Class I but¬ 
terfat differential. The producer but¬ 
terfat differential in no way affects the 
differentials used in calculating a han¬ 
dler’s obligation at class prices; it merely 
prorates returns among producers whose 
milk differs in butterfat test. 

Compensatory payments on unpriced 
milk. Compensatory payments on un¬ 
priced milk disposed of as Class I milk 
in the Central Arizona marketing area 
are unnecessary under prevailing mar¬ 
keting conditions and the terms of the 
order proposed herein. 

Over 90 percent of the production of 
the Central Arizona marketing area, as 
defined herein, is concentrated in the 
Salt River Valley. Inter-market com¬ 
petition from unregulated areas for 
route sales in the area is nonexistent. 
Except for producer-handlers, no plants. 


other than pool plants, distribute Class 
I milk on routes in the area. All such 
distributors will be handlers and will be 
treated equally under the complete clas¬ 
sification and pricing provisions of this 
order. As pointed out previously in this 
decision, the Central Arizona marketing 
area has no year-round surplus. Any 
supply plant that becomes closely asso¬ 
ciated with the market by meeting the 
specified requirements will be a fully 
regulated pool plant. Milk from supply 
plants not meeting those standards will 
be considered as other source milk. The 
allocation provisions pertaining to other 
source milk should provide adequate pro¬ 
tection for the equitable operation of the 
market-wide pool and still permit the 
importation of milk. 

The Class I pricing formula adopted 
herein is an appropriate alignment with 
the price for Class I milk in Los Angeles, 
California. Under those circumstances, 
and as long as any milk coming into the 
Central Arizona marketing area is paid 
for in accordance with the classification 
and pricing provisions promulgated by 
the State of California Bureau of Milk 
Control, the need for compensatory pay¬ 
ments on milk emanating in California 
seems unnecessary. Although the above 
conclusions with respect to the need for 
compensatory payments are clear under 
present marketing conditions, it is con¬ 
ceivable that competitive conditions or 
operating practices of regulated and un¬ 
regulated handlers, both in and outside 
the marketing area, can change enough 
to create a need for remedial action with 
appropriate compensatory payment pro¬ 
visions. If such developments occur, 
appropriate modifications in the at¬ 
tached order can be proposed by the in¬ 
dustry and reconsidered on relatively 
short notice at a public hearing called 
for that purpose. 

Considerable testimony was adduced at 
the hearing relative to the need for, and 
the amount of, a compensatory payment 
to meet the peculiar marketing problem 
in the northern portion of Yuma County 
occasioned by a vendor operating out of 
Blythe, California. This problem is 
automatically obviated by the finding 
that regulation of that area as part of the 
Central Arizona Marketing area is un¬ 
necessary. 

(d) Payments to producers—(a) Type 
of pool. The order should provide that 
the proceeds from the sale of milk in 
both classes by all handlers be combined 
and distributed to producers through a 
“market-wide" type of equalization pool. 
Under this type of pool each producers 
will receive minimum prices that are 
uniform with those received by all pro¬ 
ducers delivering milk to the Central Ari¬ 
zona area, subject, of course, to butterfat 
and location differentials. The “blend" 
price, and the “base” and “excess” prices 
during the months of January through 
June, will be a weighting of the propor¬ 
tions of all producers' milk paid for at 
Class I and Class II prices, and will, in 
effect, return to each producer his share 
of the Class I sales of the market. 

Under the marketing conditions and 
the organizational structure of the in¬ 
dustry in Central Arizona, as set forth 
in the record, it is clear that the market- 
wide type of equalization pool is a neces¬ 


sary part of any effective program to 
establish and maintain orderly market¬ 
ing and pricing conditions. 

Only two handlers in Central Arizona 
are equipped to process reserve and sur¬ 
plus milk in their own plants. For this 
reason, and those already pointed out 
in the discussion of the necessity for an 
appropriate Class n price, it is im¬ 
perative that a pool be established that 
will provide for an equitable sharing, 
particularly during the flush production 
season, of the lower returns that are in¬ 
evitable with an adequate and necessary 
reserve of milk. Because many plants 
do not have facilities for processing re¬ 
serve and surplus milk, the adoption of 
an individual-handler pool, wherein 
plants operating on a Class I basis can 
pay a higher blend price than those 
who would carry the reserve needs of the 
market, would automatical deter han¬ 
dlers from handling such milk or from 
equipping their plants for that purpose. 
The burden of carrying the necessary 
reserve supplies of milk would continue to 
be shouldered by only a part of the pro¬ 
ducers who share in the year around 
Class I sales in the area. 

A market-wide pool will permit any 
handler to bid on such business as that 
offered by military installations and 
other public institutions and to obtain 
the supplies for such sales without upset¬ 
ting the market whenever the business 
might shift from one handler to 
another. 

The producer cooperative associations 
in Central Arizona assume the respon¬ 
sibility for marketing the reserve and 
surplus milk of their member-producers. 
A market-wide pool will facilitate the 
movement of milk supplies by these as¬ 
sociations between handlers to meet 
their individual needs or to those non¬ 
pool processing plants that can make 
the most efficient use of such milk. A 
market-wide pool will aid the market in 
retaining qualified, experienced and 
willing producers during periods of 
seasonal surpluses (by permitting them 
to receive the market-wide uniform 
price), hence their milk will be available 
to fill the Class I requirements of the 
market at other seasons of the year. 
These factors, taken in conjunction with 
the variations in amount of reserve sup¬ 
plies among plants, all support the adop¬ 
tion of a market-wide pool. 

Base-excess plan. A base and excess 
plan of distributing returns for milk 
among producers should be employed in 
connection with the market-wide pool 
established herein. Record evidence in¬ 
dicates that receipts vary between the 
spring and fall months to a greater ex¬ 
tent than Class I sales. In addition, 
same handlers have difficulty in utiliz¬ 
ing efficiently all milk delivered to them 
during periods of seasonally high pro¬ 
duction. Consequently, there is a need 
for an incentive to maintain production 
in the late summer and fall months 
relative to that of the winter and spring 
months. 

Handlers and producers serving the 
Central Arizona market are now relying 
and have relied on various forms of base- 
excess plans to provide the incentive 
needed to induce local dairymen to strive 
for a more nearly even level of milk pro- 
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duction throughout the year. Producers 
and handlers alike feel that the pres¬ 
ently-operated base-excess plans per¬ 
form a much-needed function, even 
though their actual operation in many 
cases leaves much to be desired from the 
standpoint of equity between handlers 
and fairness to producers. These latter 
conditions can arise because distributors 
themselves establish the rules of the 
base-excess plan and control the adjust¬ 
ment and transfer of bases. 

Base and excess plans are effective 
means of improving the seasonal pattern 
of milk deliveries because they relate 
producer returns directly to delivery of 
additional milk in the late summer and 
fall as compared with usual deliveries in 
the winter and spring. Such a plan will 
help to achieve a production pattern 
more nearly fitted to the sales pattern 
for fluid milk products in the area. Were 
some version of this plan not included in 
the attached order, the most likely re¬ 
sult would be an increased seasonality of 
production with its attendant problems 
of surplus disposal in the flush produc¬ 
tion months and the need for additional 
imports in the short production months. 
Any movement in this direction will work 
against market stability in this area. It 
is concluded, therefore, that a base- 
excess plan, uniformly applied to all pro¬ 
ducers by being made a part of the 
attached order, will play an essential role 
in stabilizing marketing and pricing 
conditions in the Central Arizona area. 

The base-excess plan proposed herein 
would establish for each producer a base 
equal to his average daily deliveries dur¬ 
ing the four months of August through 
November. If a producer did not deliver 
milk to the market during the entire 
period, the days of actual delivery from 
the first day of delivery but not less than 
90 would be used. 

During the months January through 
June separate uniform prices would be 
computed for base milk and excess milk 
for the purpose of allocating Class I 
sales first to base milk. Base milk 
would be that quantity of milk delivered 
by each producer up to his average daily 
base multiplied by the number of days 
in the month during which he delivers 
milk to any handler. The excess milk 
price would be the Class II price except 
in those months when the total Class I 
sales exceed the total quantity of base 
milk. During such months the excess 
milk price would be a blend of a Class I 
and Class II usage of excess milk. Pro¬ 
vision is made for producers who may 
enter the market after the start of the 
base-forming period to establish a full 
base by delivering a minimum of 90 days 
during the specified period. Producers 
delivering milk for less than 90 days will 
have their bases calculated by dividing 
their total deliveries during the base¬ 
forming period by 90. The base-operat¬ 
ing period (when payments are made for 
base milk and excess milk) should be 
limited to the 6-month period, January- 
June. These are the months in which 
the production of milk and the inade¬ 
quacy of surplus processing facilities 
combine to create difficult marketing 
conditions. 

Any producer should be permitted to 
transfer his entire base provided the 
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market administrator is given advance 
notice and the transfer is made as of the 
first of a month. Permitting bases to be 
so transferred will alleviate situations 
w’herein a producer discontinues the pro¬ 
duction of milk before the end of the 
base-paying period of January-June. 
Such a provision will give a producer 
added incentive to increase production 
during the August-November period be¬ 
cause he can benefit from all the base he 
can establish even though he discontin¬ 
ues milk production in the spring. This 
action will encourage a more level pat¬ 
tern of seasonal production, and is, 
therefore, compatible with the need for 
and the purposes of a base-excess plan. 

(b) Payments to individual producers 
and to members of cooperative associa¬ 
tions. Handlers should make payments 
to each producer for milk delivered by 
such producer at the appropriate uni¬ 
form price. Payments due any producer 
for milk should be paid by the handler 
to a cooperative association that makes 
a written request for such payments if 
the producer has given the cooperative 
association written authorization, in the 
form of a contract or in any other form, 
to collect such payments. The associa¬ 
tion’s request should also agree to in¬ 
demnify the handler for any loss 
incurred because of an improper claim. 
In making such payments for producer 
milk to a cooperative association the 
handler should at the same time furnish 
the cooperative association with a state¬ 
ment showing the name of each pro¬ 
ducer for whom payment is being made 
to the cooperative association, the 
volume and average butterfat content of 
milk delivered by each such producer, 
and the amount of and reasons for any 
deductions w f hich the handler withheld 
from the amount payable to each pro¬ 
ducer. This statement is necessary so 
the cooperative association can make 
proper distribution of the money it col¬ 
lects to the producer-members for whom 
it makes collections. 

Qualified cooperative associations of 
dairymen, if they so request, should be 
permitted to receive payment from 
handlers for their producer-members as 
a group. A provision authorizing han¬ 
dlers to make payment directly to such 
qualified cooperative associations for 
milk received from producer-members is 
necessary to enable an association to 
carry out its essential functions author¬ 
ized by the enabling act. A cooperative 
association, if it is to carry out these 
essential functions, must have full 
authority in the collective bargaining 
and selling of members’ milk. 

The record shows that the proponent 
cooperative association operating in tho 
Central Arizona area has responsibility 
for marketing surplus producer milk 
during months of flush production. This 
milk may be sold within or outside the 
marketing area. Such sales may result 
in financial losses or gains to the associa¬ 
tion. hence the association must be in a 
position to spread such losses or gains 
over the entire membership if it is to 
handle such milk effectively and effi¬ 
ciently. The Agricultural Marketing 
Agreement Act authorizes a qualified 
producer cooperative association to col¬ 
lect payments on behalf of all its mem¬ 
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bers for milk caused to be marketed to all 
types of outlets by such association and 
to reblend the proceeds from its entire 
sales. The order should provide that 
payment to such a cooperative associa¬ 
tion is a proper satisfaction of the pay¬ 
ments required by the order to be made 
to individual producer-members. 

(c) Producer-settlement fund . Since 
the amount which the order requires a 
particular handler to pay for his milk 
may be more or less than the amount he 
is required to pay to producers or coop¬ 
erative associations, it is necessary to 
provide for some method of balancing 
these amounts. A producer-settlement 
fund should be established for this pur¬ 
pose. All handlers who are required to 
pay more for their milk on the basis of 
their utilization than they are required 
to pay to producers or cooperative asso¬ 
ciations should pay the difference into 
the producer-settlement fund; all han¬ 
dlers who are required to pay more to 
producers or cooperative associations 
than they are required to pay for their 
milk on the basis of utilization should re¬ 
ceive the difference from the producer- 
settlement fund. Amounts paid into and 
out of the producer-settlement fund for 
this purpose will be equal, except for 
minor differences that may result from 
rounding of uniform prices. In order to 
permit this rounding of prices, to allow 
for unavoidable delays in receiving pay¬ 
ments from handlers, and to permit pay¬ 
ments to be made to any handler which 
audit by the market administrator re¬ 
veals is due such handler from the pro¬ 
ducer-settlement fund, a reserve should 
be held in the producer-settlement fund 
at all times. The amount of the reserve 
contemplated in the proposed order 
should be sufficient for these purposes. 
This reserve would be adjusted each 
month. 

If at any time the balance in the pro¬ 
ducer-settlement fund is insufficient to 
cover payments due to all handlers from 
the producer-settlement fund, payments 
to such handlers should be reduced uni¬ 
formly per hundredweight of milk. The 
handlers may then reduce payments to 
producers by an equivalent amount per 
hundredweight. Amounts remaining 
due such handlers from the producer- 
settlement fund should be paid as soon 
as the balance in the fund is sufficient, 
and handlers should then complete pay¬ 
ments to producers. In order to reduce 
the possibility of this occurring, milk 
received by any handler who has not 
made payments required of him into the 
producer-settlement fund should not be 
considered in the computation of the 
uniform price in subsequent months 
until such handler has completed all 
delinquent payments. 

(e) Other administrative provisions. 
Certain other provisions are needed in 
the order to carry out the administrative 
steps necessary to accomplish the pur¬ 
poses of the proposed regulation. 

Terms and definitions. In addition to 
the definitions discussed earlier in this 
decision which define the scope of the 
regulation, certain other terms and defi¬ 
nitions are desirable in the interest of 
brevity and to insure that each usage 
of the term implies the same meaning. 
Definitions for base and excess milk are 
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included. Other terms defined in the 
proposed order are common to many 
other Federal milk orders. 

Marketing administrator . Provisions 
should be made for the appointment by 
the Secretary of a market administrator 
to administer the order and to set forth 
the powers and duties for such agency 
essential to the proper functioning of 
his office. 

Records and reports. Provisions should 
be included in the order to advise han¬ 
dlers that they are required to maintain 
adequate records of their operations and 
to make the reports necessary to estab¬ 
lish the proper classification and pricing 
of producer milk and payments due pro¬ 
ducers for such milk. Time limits must 
be prescribed for filing such reports and 
for making payments to producers. 
Dates must also be established for the 
announcement of prices by the market 
administrator. 

It should be provided that the market 
administrator report to the cooperative 
association, which so requests, the 
amount and class utilization of milk re¬ 
ceived by each handler from producers 
who are members of such cooperative 
association. For the purpose of this re¬ 
port, the utilization of members’ milk in 
each handler’s plant will be prorated to 
each class in the proportion that total 
receipts of producer milk were used in 
each class by such handler. In addition 
to the regular reports of handlers, provi¬ 
sion is made for the handler, prior to the 
diversion of the milk of a producer, to 
notify the market administrator and the 
cooperative association, if such producer 
is a member of an association, of his in¬ 
tention to divert such milk. These re¬ 
ports are necessary if a cooperative 
association is to market to best advant¬ 
age the milk of its member producers. 

Handlers should maintain and make 
available to the market administrator 
all records and accounts of their opera¬ 
tions, and such facilities as are neces¬ 
sary to determine the accuracy of the in¬ 
formation reported to the market admin¬ 
istrator as he may deem necessary or any 
other information upon which the classi¬ 
fication of producer milk depends. The 
market administrator must likewise be 
permitted to check the accuracy of 
weights and tests of milk and milk prod¬ 
ucts received and handled and to verify 
all payments required under the order. 

It is necessary that handlers retain 
records to prove the utilization of the 
milk received from producers and that 
proper payments were made therefor. 
Since the books of all handlers associ¬ 
ated with the market cannot be audited 
immediately after the milk has been 
delivered to a plant, it necessary that 
such records be kept for a reasonable 
period of time. 

The order should provide for specific 
limitations of the time that handlers 
should be required to retain their books 
and records and of the period of time 
in which obligations under the order 
should terminate. Provision made in 
this regard is identical in principle with 
the general amendment made to all milk 
orders in operation July 30, 1947, follow¬ 
ing the Secretary’s decision of January 
26, 1949 (14 F. R. 444). That decision 
covering the retention of records and 


limitations of claims is equally appli¬ 
cable in this situation and is adopted as 
a part of this decision. Without a pro¬ 
vision for termination of obligations 
after a reasonable period of time has 
elapsed, handlers may file claims which, 
because the period involved might ex¬ 
tend back over many years, could be in 
substantial amounts. This creates un¬ 
certainties which would endanger the 
stability of the market and lead to seri¬ 
ous inequities. The order should pro¬ 
vide that any obligation to pay a han¬ 
dler shall terminate two years after the 
month in which the milk was received if 
an underpayment is claimed, or within 
two years after payment was made if a 
refund is claimed, unless within such 
period of time the handler files a peti¬ 
tion pursuant to section 8c (15) (A) of 
the act, claiming such money. Han¬ 
dlers also need the protection of provi¬ 
sions terminating their obligations to 
make payments. Since handlers cannot 
be forewarned always as to contingent 
liabilities, it is extremely difficult and 
burdensome for them to make adequate 
provisions therefor by setting up re¬ 
serves or by taking other precautionary 
measures. The obligation of any han¬ 
dler to pay money should, except under 
certain extraordinary conditions, such 
as litigation, terminate two years after 
the last day of the month during which 
the market administrator receives the 
handler’s report of utilization of the 
milk involved in such obligation, unless 
within such two-year period the market 
administrator notifies the handler in 
writing that such money is due and pay¬ 
able. It is concluded that in general, a 
period of two years is a reasonable time 
within which a market administrator 
should complete his auditing and in¬ 
spection work and render any billings 
for money due under the order. Pro¬ 
visions are necessary, also, as contained 
in the order included herewith, to meet 
such contingencies as failure of the han¬ 
dler to submit required books and rec¬ 
ords and to deal with situations where 
fraud or willful concealment of infor¬ 
mation may be involved. 

It was proposed that if a handler fails 
to make the required reports or pay¬ 
ments, his name shall be publicly an¬ 
nounced at the discretion of the market 
administrator. Such announcement is 
provided for by the act, and it is con¬ 
cluded that its adoption will facilitate 
the enforcement of the terms of the 
order. 

Expenses of administration . Each 
handler should be required to pay the 
market administrator as his pro rata 
share of the cost of administering each 
order not more than 4 cents per hun¬ 
dredweight or such lesser amounts as the 
Secretary may, from time to time, pre¬ 
scribe on (a) producer milk (including 
such handler’s own production), and (b) 
other source milk in pool plants which 
is allocated to Class I milk. 

The market administrator must have 
sufficient funds to enable him to admin¬ 
ister properly the terms of the order. 
The act provides that such cost of ad¬ 
ministration shall be financed through 
an assessment on handlers. 

One of the duties of the market ad¬ 
ministrator is to verify the receipts and 


disposition of milk from all sources. The 
record indicates that other source milk 
is received by handlers to supplement 
local producer supplies of milk. Equity in 
sharing the cost of administration of the 
order among handlers will be achieved, 
therefore, by applying the administrative 
assessment to all producer milk (includ¬ 
ing handlers’ own production) and to 
other source milk allocated to Class I 
milk. 

Proponents of the order suggested a 
rate of 5 cents per hundredweight to 
provide the funds needed to administer 
properly the attached regulation. In 
view of the anticipated volume of milk 
and the costs of administering orders in 
markets of comparable circumstances, it 
is concluded that an initial rate of 4 
cents per hundredweight is necessary to 
meet the expenses of administration. 
Provision should be made to enable the 
Secretary to reduce the rate of assess¬ 
ment below the 4 cents per hundred¬ 
weight maximum without necessitating 
an amendment to the order. This 
should be done at any time experience in 
the market reveals that a lesser rate will 
produce sufficient revenue to administer 
the order properly. 

Marketing services. A provision 
should be included in the order for fur¬ 
nishing market services to producers, 
such as verifying the tests and weights 
of producer milk and furnishing market 
information. These should be provided 
by the market administrator and the cost 
should be borne by the producer receiv¬ 
ing the service. If a cooperative asso¬ 
ciation is performing such services for 
any member-producers and is approved 
for such activities by the Secretary, the 
market administrator may accept this in 
lieu of his own service. 

There is need for a marketing service 
program in connection with the admin¬ 
istration of an order in this area. 
Orderly marketing will be promoted by 
assuring individual producers that pay¬ 
ments received for their milk are in ac¬ 
cordance with the Classification, pricing 
and pooling provisions of the order, and 
reflect accurate weights and tests of such 
milk. To accomplish this fully, it is 
necessary that the butterfat tests and 
weights of individual producer deliveries 
of milk as reported by the handler be 
verified for accuracy. 

In the case of producers who are mem¬ 
bers of cooperatives having plants, the 
matter of milk-testing and milk-weigh¬ 
ing is under the complete control of such 
producers and is assessed against such 
producers either through an association 
check-off or as a plant operating cost. 
Bargaining associations in the area are 
performing check-weighing and check¬ 
testing services for their members under 
their association check-off. In order to 
place such services on a market-wide 
basis, the market administrator should 
also provide them for producers not 
otherwise receiving services through a 
cooperative association. The additional 
service of providing market information 
to producers is carried on to some extent 
at present by the cooperatives although 
detailed information regarding market 
prices, supplies, and the utilization of 
milk is not available to either the cooper- 
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attve associations and their members 
or the independent producers. 

An important phase of the marketing 
service program of the order is to fur¬ 
nish producers with correct market in¬ 
formation. Efficiency in the production, 
utilization and marketing of milk will 
be promoted by the dissemination of 
current information on a market-wide 
basis to all producers. 

To enable the market administrator 
to furnish these marketing services, 
provision should be made for a maxi¬ 
mum deduction of 5 cents per hundred¬ 
weight with respect to receipts of milk 
from producers for whom he renders 
marketing services. If later experience 
indicates that marketing services can 
be performed at a lesser rate, provision 
is made for the Secretary to adjust the 
rate downward without the necessity of 
a hearing. In the event any qualified 
cooperative association of producers is 
determined by the market administra¬ 
tor to be performing such services for 
its members, handlers would be re¬ 
quired to pay to the cooperative asso¬ 
ciation such association dues as are 
authorized by its members. 

Rulings on proposed findings and con¬ 
clusions. Briefs were filed on behalf of 
certain interested parties in the market. 
The briefs contained suggested findings 
of fact, conclusions and arguments with 
respect to the proposals discussed at the 
hearing. Every point covered in the 
briefs was carefully considered along 
with the evidence in the record in mak¬ 
ing the findings and reaching the con¬ 
clusions herein before set forth. To 
the extent that such suggested findings 
and conclusions contained in the briefs 
are inconsistent with the findings and 
conclusions contained herein, the re¬ 
quest to make such findings or to reach 
such conclusions is denied. 

Recommended marketing agreement 
and order. The following order regu¬ 
lating the handling of milk in the Cen¬ 
tral Arizona marketing area is recom¬ 
mended as the detailed and appropriate 
means by which the foregoing conclu¬ 
sions may be carried out. The proposed 
marketing agreement is not included in 
this decision because the regulatory 
provisions thereof would be the same 
as those contained in the recommended 
order. 

DEFINITIONS 

§ 1004.1 Act. “Act” means Public 
Act No. 10. 73d Congress, as amended 
and as re-enacted and amended by the 
Agricultural Marketing Agreement Act 
of 1937, as amended. 

§ 1004.2 Secretary. “Secretary” 
means the Secretary of Agriculture or 
any officer or employee of the United 
States who is authorized to exercise the 
Powers and to perform the duties of the 
Secretary of Agriculture. 

§ 1004.3 Department . “Department” 
means the United States Department of 
Agriculture or such other Federal agency 
as is authorized to perform the price 
Sporting functions specified in this 
order. 

§ 1004.4 Person. “Person” means 
any individual, partnership, corporation, 
association or any other business unit. 


§ 1004.5 Cooperative association . 
“Cooperative association” means any 
cooperative association of producers 
which the Secretary determines: 

(a) To be qualified under the provi¬ 
sions of the act of Congress of February 
18.1922. as amended, known as the “Cap- 
per-Volstead Act”; and 

(b) To have and to be exercising full 
authority in the sale of milk for its mem¬ 
bers. 

§ 1004.6 Central Arizona marketing 
area. “Central Arizona marketing area” 
hereinafter called the “marketing area” 
means all territory included within the 
counties of Maricopa, Pima, Pinal, Gra¬ 
ham, and the territory south of 33 de¬ 
grees latitude (North from the Equator) 
in Yuma County, all in the State of 
Arizona. 

§ 1004.7 Producer. “Producer” means 
any person other than a producer-han¬ 
dler, who produces milk in compliance 
with Grade A inspection requirements 
of a duly constituted health authority 
having jurisdiction within the market¬ 
ing area and whose milk is received at a 
pool plant or is diverted from a pool 
plant by the handler who operates such 
pool plant, or by a cooperative associa¬ 
tion, to a plant which is not a pool plant 
for the account of such handler or co¬ 
operative association. “Producer” does 
not mean any dairy farmer with respect 
to milk received by a handler who is 
partially exempted from the provisions 
of this part pursuant to § 1004.61. 

§ 1004.8 Pool plant . “Pool plant” 
means any milk plant: 

(a) Approved or recognized by any 
health authority having jurisdiction 
within the marketing area for the re¬ 
ceipt or processing of Grade A milk and 
from which Class I milk is disposed of 
on a route(s) in the marketing area; 

(b) Supplying to any agency of the 
United States Government located 
within the marketing area Class I milk 
products; or 

(c) Any plant which ships fluid milk 
products approved by any health author¬ 
ity having jurisdiction in the marketing 
area as eligible for distribution under a 
Grade A label in a volume equal to not 
less than 50 percent of its receipts of 
producer milk in the current month 
during the period of July through Oc¬ 
tober or 20 percent in the current month 
during the period November through 
June to a plant specified in paragraph 
(a) of this section: Provided . That if a 
plant qualifies in each of the months of 
July through October in the manner 
prescribed in this section such plant 
shall upon written application to the 
market administrator on or before Oc¬ 
tober 31 following such compliance, be 
designated as a pool plant until the end 
of the following June. 

(d) For the purpose of this definition, 
milk diverted from a pool plant to a non¬ 
pool plant as described in § 1004.7 shall 
be deemed to have been received at the 
pool plant from which such milk was 
diverted. 

§ 1004.9 Nonpool plant. “Nonpool 
plant” means any milk manufacturing, 
processing or bottling plant other than 
a pool plant. 


§ 1004.10 Handler. “Handler” means 

(a) any person in his capacity as the 
operator of a pool plant; or (b) a co¬ 
operative association with respect to milk 
of producers diverted for the account of 
such association from a pool plant to a 
nonpool plant in accordance with the 
provisions of § 1004.7. 

§ 1004.11 Producer-handler. “Pro¬ 
ducer-handler” means any person who 
is both a producer and a handler, but who 
receives no milk from producers or other 
dairy farmers: Provided , That, such per¬ 
son provides proof satisfactory to the 
market administrator that (a) the main¬ 
tenance. care and management of all 
the dairy animals and other resources 
necessary to produce the entire amount 
of milk handled is the personal enterprise 
of and at the personal risk of such per¬ 
son in his capacity as a producer, and 

(b) the operation of a fluid milk plant is 
the personal enterprise of and at the 
personal risk of such person in his ca¬ 
pacity as a handler. 

§ 1004.12 Market administrator . 
“Market administrator” means the per¬ 
son designated pursuant to § 1004.20 as 
the agency for the administration of this 
order. 

§ 1004.13 Producer milk. “Producer 
milk” means all skim milk and butterfat 
produced by a producer, which is received 
at a pool plant either directly from such 
producer or from other handlers. 

§ 1004.14 Other source milk. “Other 
source milk” means all skim milk and 
butterfat contained in: 

(a) Receipts during the month of 
fluid milk products except (1) fluid milk 
products received from pool plants, or 
(2) producer milk; and 

(b) Products, other than fluid milk 
products, from any source (including 
those produced at the pool plant) which 
are reprocessed or converted to another 
product in the pool plant during the 
month. 

§ 1004.15 Fluid milk product. “Fluid 
milk product” means milk (including 
frozen or concentrated milk), skim milk, 
buttermilk, flavored milk, flavored milk 
drinks and cream in fluid form or any 
mixture in fluid form of milk, skim milk 
and cream (except sterilized products 
packaged in hermetically sealed con¬ 
tainers, eggnog, yogurt, ice cream mix 
and aerated cream). 

§ 1004.16 Route. “Route” means any 
delivery to retail or wholesale outlets 
(including delivery by a vendor or a sale 
from a plant or a plant store) of milk 
or any milk product classified as Class 
I milk pursuant to § 1004.41 (a) other 
than a delivery to another pool plant. 

§ 1004.17 Base milk. “Base milk” 
means producer milk received by han¬ 
dlers from a producer during the months 
of January through June which is not 
in excess of such producer's daily base 
determined pursuant to 4 1004.90, mul¬ 
tiplied by the number of days during the 
month for which milk was received from 
such producer. 

§ 1004.18 Excess milk. “Excess milk” 
means producer milk received by han¬ 
dlers from a producer which is in excess 





6352 

of base milk received from such producer 
during the months of January through 
June of each year. 

§ 1004.19 Chicago butter price. “Chi¬ 
cago butter price’* means the simple 
average as computed by the market ad¬ 
ministrator of the daily wholesale selling 
prices (using the midpoint of any price 
range as one price) per pound of 92- 
score bulk creamery butter at Chicago 
as reported during the month by the 
Department. 

MARKET ADMINISTRATOR 

§ 1004.20 Designation. The agency 
for the administration of this order shall 
be a market administrator, selected by 
the Secretary, who shall be entitled to 
such compensation as may be determined 
by, and shall be subject to removal at 
the discretion of, the Secretary. 

§ 1004.21 Powers . The market ad¬ 
ministrator shall have the following 
powers with respect to this part: 

(a) To administer its terms and 
provisions; 

(b) To make rules and regulations to 
effectuate its terms and provisions; 

(c) To receive, investigate, and report 
to the Secretary complaints of viola¬ 
tions; and 

<d) To recommend amendments to 
the Secretary. 

§ 1004.22 Duties . The market ad¬ 
ministrator shall perform all duties 
necessary to administer the terms and 
provisions of this part, including, but not 
limited to. the following: 

(a) Within 30 days following the date 
on which he enters upon his duties, or 
such lesser period as may be prescribed 
by the Secretary, execute and deliver to 
the Secretary a bond, effective as of the 
date on which he enters upon his duties 
and conditions upon the faithful per¬ 
formance of such duties, in an amount 
and with surety thereon satisfactory to 
the Secretary; 

(b) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer its terms and 
provisions; 

(c) Obtain a bond in a reasonable 
amount and with reasonable surety 
thereon covering each employee who 
handles funds entrusted to the market 
administrator; 

(d) Pay out of the funds received pur¬ 
suant to § 1004.86: (1) The cost of his 
bond and of the bonds of his employees, 

(2) his own compensation, and (3) all 
other expenses, except those incurred 
under § 1004.85, necessarily incurred by 
him in the maintenance and functioning 
of his office and in the performance of 
his duties; 

(e) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for in this part, and, upon request 
by the Secretary, surrender the same to 
such other person as the Secretary may 
designate; 

<f) Publicly disclose to handlers and 
producers, at his discretion, unless 
otherwise directed by the Secretary, by 
posting in a conspicuous place in his 
office and by such other means as he 
deems appropriate, the name of any per¬ 
son who, after the date upon which he 
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is required to perform such acts, has not 
made reports pursuant to §§ 1004.30 
through 1004.32 or payments pursuant 
to §§ 1004.80 through 1004.86; 

(g) Submit his books and records to 
examination by the Secretary and fur¬ 
nish such information and reports as 
may be requested by the Secretary; 

(h) On or before the 12th day after 
the end of each month, report to each 
cooperative association which so re¬ 
quests the percentage of producer milk 
delivered by members of such associa¬ 
tion which was used in each class by 
each handler receiving such milk. For 
the purpose of this report the milk so 
received shall be prorated to each class 
in accordance with the total utilization 
of producer milk by such handler; 

(i) Verify all reports and payments 
of each handler by audit necessary, of 
such handler’s records and the records 
of any other handler or person upon 
w T hose utilization the classification of 
skim milk and butterfat for such han¬ 
dler depends; and by such other means 
as are necessary; 

(j) Prepare and make available for 
the benefit of producers, consumers, and 
handlers, general statistics and infor¬ 
mation concerning the operation of this 
order which do not reveal confidential 
information; and 

<k) On or before the date specified, 
publicly announce by posting in a con¬ 
spicuous place in his office and by such 
other means as he deems appropriate, 
and mail to each handler at his last 
known address a notice of, the following: 

(1) Tlie 6th day of each month, the 
Class I milk price and the Class I butter- 
fat differential, both for the current 
month; and the Class n milk price, and 
the Class II butterfat differential, both 
for the preceding month, and 

<2) The 12th day of each month, the 
uniform price, and the producer butter¬ 
fat differential, both for the preceding 
month. 

REPORTS, RECORDS, AND FACILITIES 

§ 1004.30 Reports of sources and utili¬ 
zation. On or before the 7th day after 
the end of each month each handler, 
except a producer-handler, shall report 
for each of his pool plants for such 
month to the market administrator in 
the detail and on forms prescribed by 
the market administrator as follows: 

(a) The quantities of skim milk and 
butterfat contained in: 

(1) Producer milk, 

(2) Fluid milk products received from 
other pool plants, 

(3) Other source milk, 

(4) Inventories of fluid milk products 
on hand at the beginning of the month; 
and 

(b) The utilization of all skim milk 
and butterfat required to be reported 
pursuant to paragraph (a) of this sec¬ 
tion. including separate statements as 
to the disposition of Class I milk on 
routes entirely outside the marketing 
area, and inventories of fluid milk prod¬ 
ucts on hand at the end of the month. 

§ 1004.31 Other reports, (a) Each 
producer-handler shall make reports to 
the market administrator at such time 


and in such manner as the market ad¬ 
ministrator may prescribe; 

(b) Each handler, except a producer- 
handler, shall report to the market ad¬ 
ministrator in the detail and on forms 
prescribed by the market administrator: 

(1) On or before the 7th day of each 
of the months of February through July 
the aggregate quanttiy of base milk re¬ 
ceived at his pool plant(s) for the pre¬ 
ceding month, 

(2) On or before the 20th day after 
the end of the month, for each of his 
pool plants, his producer payroll for such 
month which shall show for each pro¬ 
ducer: (i) His name and address, (ii) 
the total pounds of milk received from 
such producer, including, for the 
months of January through June, the 
pounds of base milk, (ill) the days for 
which milk was received from such pro¬ 
ducer if less than the entire month, (iv) 
the average butterfat content of such 
milk, and (v) the net amount of such 
handler’s payment to the producer, to¬ 
gether with the price paid and the 
amount and nature of any authorized 
deductions, 

(3) On or before the first day other 
source milk is received in the form of a 
fluid milk product at his pool plant>:s), 
his intention to receive such product, 
and on or before the last day such prod¬ 
uct is received, his intention to discon¬ 
tinue receipt of such product; 

(4) On or before the day prior to di¬ 
verting producer milk pursuant to 
§ 1004.7 his intention to divert such milk, 
the date or dates of such diversion and 
the nonpool plant to which such milk is 
to be diverted, and 

(5) Such other information with re¬ 
spect to his sources and utilization of 
butterfat and skim milk as the market 
administrator may prescribe. 

§ 1004.32 Records and facilities. 
Each handler shall maintain and make 
available to the market administrator 
during the usual hours of business such 
accounts and records of his operations 
and such facilities as are necessary for 
the market administrator to verify or 
establish the correct data for each 
month with respect to: 

(a) The receipt and utilization of all 
skim milk and butterfat handled in any 
form; 

(b) The weights and tests for butter- 
fat and other content of all products 
handled; 

(c) The pounds of skim milk and but¬ 
terfat contained in or represented by all 
items of products on hand at the begin¬ 
ning and end of each month; and 

(d) Payments to producers, including 
any deductions authorized by producers, 
and disbursement of money so deducted. 

§ 1004.33 Retention of records. All 
books and records required under this 
order to be made available to the market 
administrator shall be retained by the 
handler for a period of three years to 
begin at the end of the month to which 
such books and records pertain; Pro¬ 
vided , That if, within such three-year 
period, the market administrator noti¬ 
fies the handler in writing that the re¬ 
tention of such books and records, or of 
specified books and records, is necessary 
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in connection with a proceeding under 
section 8c (15) (A) of the act or a court 
action specified in such notice, the han¬ 
dler shall retain such books and records, 
or specified books and records, until 
further written notification from the 
market administrator. In either case, 
the market administrator shall give 
further written notification to the han¬ 
dler promptly upon the termination of 
the litigation or when the records are no 
longer necessary in connection there¬ 
with. 

CLASSIFICATION OF MILK 

§ 1004.40 Skim milk and butterfat to 
be classified. The skim milk and butter- 
fat to be reported for pool plants pur¬ 
suant to § 1004.30 (a) shall be classified 
each month by the market administra¬ 
tor, pursuant to the provisions of 
§§ 1004.41 through 1004.45. 

§ 1004.41 Classes of utilization. Sub¬ 
ject to the conditions set forth in 
§§ 1004.42 through 1004.45, the classes of 
utilization shall be as follows: 

(a) Class I milk. Class I milk shall 
be all skim milk (including reconstituted 
and concentrated nonfat milk solids) 
and butterfat; (1) disposed of from the 
plant in the form of fluid milk products, 
except those classified pursuant to sub- 
paragraph (b) (3) of this section, and 

(2) not specifically accounted for as 
Class n milk. 

(b) Class II milk. Class n milk shall 
be all skim milk and butterfat; (1) used 
to produce any product other than a 
fluid milk product; (2) contained in in¬ 
ventories of fluid milk products on hand 
at the end of the month; (3) disposed of 
as skim milk for livestock feed; and (4) 
in shrinkage not to exceed 2 percent, 
respectively, of the skim milk and butter¬ 
fat contained in producer milk (except 
that diverted pursuant to § 1004.7) and 
other source milk: Provided, That if 
shrinkage of skim milk or butterfat is 
less than such 2 percent it shall be 
assigned pro rata to the skim milk or 
butterfat contained in producer milk 
(except that diverted pursuant to 
§ 1004.7) and other source milk, respec¬ 
tively, 

§ 1004.42 Respoiisibility of handlers . 
All skim milk and butterfat to be classi¬ 
fied pursuant to this order shall be classi¬ 
fied as Class I milk, unless the handler 
who first receives such skim milk and 
butterfat establishes to the satisfaction 
of the market administrator that it 
should be classified as Class n milk. 

§ 1002.43 Transfers, (a) Skim milk 
and butterfat transferred to a pool plant 
of another handler (except a producer- 
handler) in the form of fluid milk prod¬ 
ucts shall, to the extent required, be 
classified so as to result in the maximum 
assignment of the producer milk of both 
handlers to Class I milk. Any addi¬ 
tional amounts of skim milk and butter¬ 
fat shall be classified Class I milk unless 
the operators of both plants claim utili¬ 
zation thereof in Class II milk in their 
reports submitted pursuant to § 1004.30: 
Provided, That the skim milk or butter¬ 
fat so assigned to Class II milk for any 
month shall be limited to the respective 
amounts thereof remaining in Class II 
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milk for such month at the pool plant(s) 
of the receiving handler after the sub¬ 
traction of other source milk pursuant 
to § 1004.45; 

(b) Skim milk and butterfat trans¬ 
ferred to the plant of a producer-han¬ 
dler in the form of fluid milk products, 
shall be classified as Class I milk; 

(c) Skim milk and butterfat trans¬ 
ferred or diverted in bulk form as milk 
or skim milk to a nonpool milk plant 
shall be classified as Class I unless, (1) 
the transferee-plant is located less than 
250 miles from the City Hall of Phoenix 
or Tucson, Arizona, whichever is nearer, 
by the shortest hard-surfaced highway 
distance, as determined by the market 
administrator, (2) the transferring or 
diverting handler claims classification in 
Claes II milk in his report submitted to 
the market administrator pursuant to 
§ 1004.30 for the month within which 
such transaction occurred, (3) the oper¬ 
ator of the nonpool plant maintains 
books and records showing the utiliza¬ 
tion of all skim milk and butterfat at 
such plant which are made available if 
requested by the market administrator 
for the purpose of verification, and (4) 
not less than an equivalent amount of 
skim milk and buttterfat was actually 
utilized in the nonpool plant in the use 
indicated in such report : Provided, That 
if it is found that an equivalent amount 
of skim milk and butterfat was not ac¬ 
tually used in such plant during the 
month in such indicated use, the pounds 
transferred in excess of such actual used 
shall be classified as Class I milk; and 

(d) Skim milk and butterfat trans¬ 
ferred in bulk form as cream to a non¬ 
pool plant shall be classified Class I milk 
unless, (1) the transferring handler 
claims classification in Class II milk in 
his report submitted to the market ad¬ 
ministrator pursuant to § 1004.30. (2) 
the handler attaches tags or labels to 
each container of such cream bearing 
the words “Grade C cream for manufac¬ 
turing uses only” and the shipment is so 
invoiced, (3) the handler gives the mar¬ 
ket administrator sufficient notice to 
allow him to verify the shipment, (4) the 
operator of the nonpool plant maintains 
books and records showing the utiliza¬ 
tion of all skim milk and butterfat at 
such plant which are made available if 
requested by the market administrator 
for the purpose of verification, and (5) 
not less than an equivalent amount of 
skim milk and butterfat was actually 
utilized in the nonpool plant in the use 
indicated in such report: Provided, That, 
if it is found that an equivalent amount 
of skim milk and butterfat was not actu¬ 
ally used in such plant during the month 
in such indicated use. the pounds trans¬ 
ferred in excess of such actual use shall 
be classified as Class I milk. 

§ 1004.44 Computation of skim milk 
and butterfat in each class. For each 
month, the market administrator shall 
correct for mathematical and other ob¬ 
vious errors, the report submitted by 
each handler pursuant to § 1004.30 and 
compute the total pounds of skim milk 
and butterfat respectively, in Class I 
milk and Class II milk at all of the pool 
plants of such handler: Provided, That, 
the skim milk contained in any product 
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utilized, produced or disposed of by the 
handler during the month shall be con¬ 
sidered to be an amount equivalent to 
the nonfat milk solids contained in such 
product, plus all of the water originally 
associated with such solids. 

§ 1004.45 Allocation of skim milk and 
butterfat classified, (a) The pounds of 
skim milk remaining in each class after 
making the following computations each 
month with respect to the pool plant(s) 
of each handler, shall be the pounds 
of skim milk in such class allocated to 
the producer milk of such handler for 
such month. 

(1) Subtract from the total pounds 
of skim milk in Class n milk the shrink¬ 
age of skim milk in producer milk classi¬ 
fied as Class n milk pursuant to 
§ 1004.41 (b), 

(2) Subtract from the pounds of 
skim milk remaining in Class II milk 
the pounds of skim milk in other source 
milk: Provided, That if the pounds of 
skim milk to be subtracted are greater 
than the remaining pounds of skim milk 
in Class II milk, the balance shall be 
subtracted from the pounds of skim 
milk in Class I milk, 

(3) Subtract from the pounds of 
skim milk remaining in Class n milk 
the pounds of skim milk contained in 
inventory of fluid milk products on hand 
at the beginning of the month: Pro¬ 
vided, That if the pounds of skim milk 
in such inventory exceed the remaining 
pounds of skim milk in Class H milk the 
balance shall be subtracted from the 
pounds of skim milk remaining in Class 
I milk. 

(4) Subtract the pounds of skim 
milk in fluid milk products received from 
pool plants of other handlers from the 
pounds of skim milk remaining in the 
class to which assigned, pursuant to 
§ 1004.43 (a), 

(5) Add to the pounds of skim milk 
remaining in Class II milk the pounds 
of skim milk subtracted pursuant to 
subparagraph (1) of this paragraph; 
and 

(6) If the pounds of skim milk re¬ 
maining in all classes exceed the pounds 
of skim milk in milk received from pro¬ 
ducers, subtract such excess from the 
pounds of skim milk remaining in the 
various classes in series beginning with 
Class II milk. Any amount so sub¬ 
tracted shall be called “overage”; 

(b) Determine the pounds of butter¬ 
fat in each class to be allocated to pro¬ 
ducer milk in the manner prescribed in 
paragraph (a) of this section for de¬ 
termining the allocation of skim milk 
to producer milk; 

(c) Add the pounds of skim milk and 
the pounds of butterfat in each class 
calculated pursuant to paragraphs (a) 
and (b) of this section and determine the 
percentage of butterfat in the producer 
milk allocated to each class. 

MINIMUM PRICES 

§ 1004.50 Basic formula price. The 
higher of the prices computed pursuant 
to paragraphs (a) and (b) of tills sec¬ 
tion. rounded to the nearest whole cent, 
shall be known as the basic formula 
price. 
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(a) The average of the basic, or field, 
prices per hundredweight reported to 
have been paid or to be paid for milk of 
3.5 percent butterfat content received 
from farmers during the month at the 
following plants or places for which 
prices have been reported to the market 
administrator or to the Department, di¬ 
vided by 3.5 and multiplied by 3.8: 

Present Operator and Location 

Borden Co., Mt. Pleasant, Mich. 

Borden Co., New London. Wis. 

Borden Co.. Orfordville, Wis. 

Carnation Co., Oconomowoc, Wis. 

Carnation Co., Richland Center, Wis. 

Carnation Co.. Sparta. Mich. 

Pet Milk Co., BelleviUe, Wis. 

Pet MUk Co., Coopersville. Mich. 

Pet Milk Co., Hudson. Mich. 

Pet Milk Co.. New Glarus, Wis. 

Pet Milk Co.. Wayland, Mich. 

White House Milk Co.. Manitowoc, Wis. 

White House Milk Co., West Bend, Wis. 

(b) The price per hundredweight com¬ 
puted by adding together the plus values 
of subparagraphs (1) and (2) of this 
paragraph: 

(1) Prom the Chicago butter price, 
subtract 3 cents, add 20 percent thereof, 
and multiply by 3.8. 

(2) Prom the simple average as com¬ 
puted by the market administrator of 
the weighted averages of the carlot 
prices per pound for nonfat dry milk 
solids, spray and roller process, respec¬ 
tively, for human consumption, f. o. b. 
manufacturing plants in the Chicago 
area, as published for the period from 
the 26th day of the immediately pre¬ 
ceding month through the 25th day of 
the current month by the Department, 
deduct 5.5 cents, muliply by 8.5, and 
then multiply by 0.962. 

§ 1004.51 Class prices. Subject to the 
provisions of §§ 1004.52 and 1004.53, the 
minimum prices per hundredweight to 
be paid by each handler for milk re¬ 
ceived at his pool plant(s) from pro¬ 
ducers during the month shall be as 
follows: 

(a) Class I milk price. For each 
month during an eighteen month pe¬ 
riod following the effective date of this 
order, the minimum price per hundred¬ 
weight of Class I milk containing 3.8 
percent butterfat shall be the basic for¬ 
mula price for the preceding month plus 
$2.75. 

(b) Class II milk price. The Class II 
milk price shall be the “butter-powder” 
price computed pursuant to § 1004.50 (b) 
during the months of July through De¬ 
cember, and that price less 25 cents dur¬ 
ing the months of January through 
June. 

§ 1004.52 Butterfat differentials to 
handlers. For each class of milk con¬ 
taining more or less than 3.8 percent 
butterfat, the class prices calculated 
pursuant to § 1004.51 shall be increased 
or decreased, respectively, for each one- 
tenth percent butterfat at the appropri¬ 
ate rate, rounded to the nearest one- 
tenth cent, determined as follows: 

(a) Class I price. Multiply the Chi¬ 
cago butter price for the preceding 
month by 0.175; and 

(b) Class II price . Multiply the Chi¬ 
cago butter price for the current month 
by 0.115. 
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§ 1004.53 Location differentials to 
handlers. For that milk which is re¬ 
ceived from producers at a pool plant 
located 60 miles or more from the City 
Hall, Tucson, Arizona, by the shortest 
hard-surfaced highway distance as de¬ 
termined by the market administrator 
and which is assigned to Class I milk 
pursuant to the proviso of this section 
when moved to another pool plant, or 
classified as Class I milk without such 
movement, the price specified in § 1004.51 
(a) shall be reduced at the rate set forth 
in the following schedule according to 
the location of the pool plant where such 
milk is received from producers: 


Rate per 
hundred- 

Distance from the City Hall of weight 

Tucson, Ariz. (miles): (cents) 

60 but not more than 160__ 25. 0 

1GO but not more than 260_ 35. 0 

For each additional 10 miles or frac¬ 
tion thereof an additional__ 1.0 


Provided , That for the purpose of calcu¬ 
lating such location differential, fluid 
milk products which are transferred be¬ 
tween pool plants shall be assigned to 
any remainder of Class II milk in the 
plant to which transferred after making 
the calculations prescribed in § 1004.45 
(a) (1) through (4), and the comparable 
steps in (b) for such plant, such assign¬ 
ment to the transferring plants to be 
made in sequence according to the loca¬ 
tion differential applicable at each plant, 
beginning with the plant having the 
largest differential. 

§ 1004.54 Use of equivalent prices. 
If for any reason a price quotation re¬ 
quired by this order for computing class 
prices or for other purposes is not avail¬ 
able in the manner described, the market 
administrator shall use a price deter¬ 
mined by the Secretary to be equivalent 
to the price which is required. 

APPLICATION OF PROVISIONS 

§ 1004.60 Producer-handler. Sec¬ 
tions 1004.40 through 1004.45, 1004.50 
through 1004.53,1004.70 through 1004.75, 
and 1004.80 through 1004.87 shall not 
apply to a producer-handler. 

§ 1004.61 Plants subject to other Fed¬ 
eral orders. Upon application to the 
market administrator and a subsequent 
determination by the Secretary, any 
plant specified in paragraph (a) or (b) 
of this section shall be treated as a non- 
pool plant except that the operator of 
such plant shall, with respect to the total 
receipts and utilization or disposition of 
skim milk and butterfat at the plant, 
make reports to the market administra¬ 
tor at such time and in such manner as 
the market administrator may require 
and allow verification of such reports by 
the market administrator: 

(a) Any pool plant which (1) would 
otherwise be subject to the classification 
and pricing provisions of another order 
issued pursuant to the act, and (2) does 
not dispose of a greater volume of Class 
I milk to retail or wholesale outlets (ex¬ 
cept pool plants or nonpool plants) in 
the Central Arizona marketing area 
than in the marketing area regulated 
pursuant to such other order; and 

(b) Any plant which (1) would other¬ 
wise be subject to the classification and 


pricing provisions of another order is¬ 
sued pursuant to the act, and (2) quali¬ 
fied as a pool plant for each of the 
preceding months of July through Oc¬ 
tober in accordance with the provisions 
of § 1004.8 (c). 

DETERMINATION OF UNIFORM PRICES TO 
PRODUCERS 

§ 1004.70 Computation of the value 
of producer mUk for each handler . For 
each month, the market administrator 
shall compute the value of producer milk 
for each handler as follows: 

(a) Multiply the quantity of producer 
milk in each class computed pursuant to 
§ 1004.45 by the applicable class price, 
total the resulting amounts; and add any 
amount necessary to reflect adjustments 
in location differential allowance re¬ 
quired pursuant to the proviso of 
§ 1004.53; 

(b) Add an amount computed by mul¬ 
tiplying the pounds of any overage de¬ 
ducted from either class pursuant to 
§ 1004.45 (a) (6) and (b) by the applica¬ 
ble class price; and 

(c) Add the amount computed by 
multiplying the difference between the 
appropriate Class n price for the pre¬ 
ceding month and the appropriate Class 
I milk price for the current month by 
the hundredweight of skim milk and but¬ 
terfat remaining in Class II milk after 
the calculations pursuant to § 1004.45 
(a) (4) and (b) for the preceding month 
or the hundredweight of skim milk and 
butterfat subtracted from Class I milk 
pursuant to § 1004.45 (a) (3) and (b) for 
the current month, whichever is less. 

§ 1004.71 Computation of the uni¬ 
form price. For each of the months of 
July through December, the market ad¬ 
ministrator shall compute the uniform 
price per hundredweight of producer 
milk of 3.8 percent butterfat content, as 
follows: 

(a) Combine into one total the values 
computed pursuant to § 1004.70 for the 
producer milk of all handlers who sub¬ 
mit reports prescribed in § 1004.30 and 
who are not in default of payments pur¬ 
suant to §§ 1004.80 or 1004.82; 

(b) Subtract, if the average butterfat 
content of the producer milk included 
under paragraph (a) of this section is 
greater than 3.8 percent, or add. if such 
average butterfat content is less than 3.8 
percent, an amount computed as follows: 
Multiply the amount by which the aver¬ 
age butterfat content of such milk varies 
from 3.8 percent by the butterfat dif¬ 
ferential computed pursuant to § 1004.73, 
and multiply the result by the total hun¬ 
dredweight of such milk; 

(c) Add an amount equal to the sum 
of the deductions to be made from pro¬ 
ducer payments for location differentials 
pursuant to § 1004.74; 

(d) Add an amount equal to one-half 
of the unobligated balance on hand in 
the producer-settlement fund; 

(e) Divide the resulting amount by 
the total hundredweight of producer milk 
included under paragraph (a) hereof; 
and 

(f) Subtract not less than 4 cents nor 
more than 5 cents. 

§ 1004.72 Computation of uniform 
prices for base milk and excess milk. 
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For each of the months of January 
through June, the market administrator 
shall compute the uniform prices per 
hundredweight for base milk and for ex¬ 
cess milk, each of 3.8 percent butterfat 
content, as follows: 

(a) Compute the aggregate value of 
excess milk for all handlers who submit 
reports pursuant to § 1004.30. and who 
are not in default of payments pursuant 
to §§ 1004.80 or 1004.82 as follows: (1) 
Multiply the hundredweight of such milk 
not in excess of the total quantity of pro¬ 
ducer milk assigned to Class II milk in 
the pool plants of such handlers by the 
Class II milk price, (2) multiply the hun¬ 
dredweight of excess milk not included 
in subparagraph (1) hereof by the Class 
I milk price, and (3) add together the 
resulting amounts; 

(b) Divide the total value of excess 
milk obtained in paragraph (a) of this 
section by the total hundredweight of 
such milk, adjust to the nearest cent and 
subtract 4 cents. The resulting figure 
shall be the uniform price for excess milk 
of 3.8 percent butterfat content received 
from producers: 

(c) Subtract the total value of excess 
milk, determined by multiplying the uni¬ 
form price obtained in paragraph (b) 
of this section, plus 4 cents, times the 
hundredweight of excess milk, from the 
total value of producer milk for the 
month as determined according to the 
calculations set forth in § 1004.71 (a) 
through (d) (using location differentials 
applicable to base and excess milk); 

(d) Divide the amount calculated pur¬ 
suant to paragraph (c) of this section 
by the total hundredweight of base milk 
included in these computations; and 

(e) Subtract not less than 4 cents nor 
more than 5 cents from the price com¬ 
puted pursuant to paragraph (d> of this 
section. The resulting figure shall be 
the uniform price for base milk of 3.8 
percent butterfat content. 

§ 1004.73 Butterfat differential to pro¬ 
ducers. The applicable uniform prices 
to be paid each producer shall be in¬ 
creased or decreased for each one-tenth 
of one percent which the average butter¬ 
fat content of his milk is above or below 
3.8 percent, respectively, at the rate 
determined by multiplying the pounds of 
butterfat in producer milk allocated to 
each class by the appropriate butterfat 
differential for such class as determined 
pursuant to § 1004.52, dividing by the 
total butterfat in producer milk and 
rounding to the nearest even tenth of a 
cent. 

§ 1004.74 Location differential to pro¬ 
ducers. The applicable uniform prices 
computed pursuant to §§ 1004.71 and 
1004.72 (for base milk) to be paid for 
producer milk received at a pool plant 
located 60 miles or more from the City 
Hall at Tucson, Arizona, by the shortest 
hard-surfaced highway distance, as de¬ 
termined by the market administrator, 
shall be reduced according to the location 
of the pool plant where such milk was 
received at the rates set forth in §1004.53. 
The rates applicable to excess milk shall 
ho determined by dividing the quantity 
of excess milk specified in § 1004.72 (a) 
( 2) by the total quantity of excess milk 


and multiplying the result by the rates 
applicable to base milk. 

§ 1004.75 Notification of handlers. 
On or before the 12th day after the end 
of each month, the market administrator 
shall mail to each handler, at his last 
known address, a statement showing: 

(a) The amount and value of his pro¬ 
ducer milk in each class and the total 
thereof; 

(b) For the months of January 
through June the amounts and value of 
his base and excess milk respectively, 
and the totals thereof; 

(c) The uniform price (s) computed 
pursuant to §§ 1004.71 and 1004.72 and 
the butterfat differential computed pur¬ 
suant to § 1004.73; and 

(d) The amounts to be paid by such 
handler pursuant to §§1004.82, 1004.85, 
and 1004.86 and the amount due such 
handler pursuant to § 1004.83. 

PAYMENTS 

§ 1004.80 Time and method of pay¬ 
ment for producer milk, (a) Except as 
provided in paragraph (b) of this sec¬ 
tion, each handler shall make payment 
to each producer from whom milk is 
receiving during the month as follows: 

(1) On or before the 27th day of each 
month to each producer who did not 
discontinue shipping milk to such han¬ 
dler before the 25th day of the month, 
an amount equal to not less than the 
Class n price for the preceding month 
multiplied by the hundredweight of milk 
received from such producer during the 
first 15 days of the month, less proper 
deductions authorized by such producer 
to be made from payments due pursuant 
to this paragraph, 

(2) On or before the 15th day of the 
following month, an amount equal to not 
less than the appropriate uniform 
price(s) adjusted by the butterfat and 
location differentials to producers multi¬ 
plied by the hundredweight of milk or 
base milk and excess milk received from 
such producer during the month, subject 
to the following adjustments: (i) Less 
payments made such producer pursuant 
to subparagraph (1) of this paragraph, 
(ii) less marketing service deductions 
made pursuant to § 1004.85, (iii) plus or 
minus adjustments for errors made in 
previous payments made to such pro¬ 
ducer, and (iv) less proper deductions 
authorized in writing by such producer: 
Provided , That if by such date such han¬ 
dler has not received full payment from 
the market administrator pursuant to 
§ 1004.83 for such month, he may reduce 
pro rata his payments to producers by 
not more than the amount of such un¬ 
derpayment. Payments to producers 
shall be completed thereafter not later 
than the date for making payments pur¬ 
suant to this paragraph next following 
after the receipt of the balance due 
from the market administrator; 

(b) In the case of a cooperative asso¬ 
ciation which the market administrator 
determines is authorized by its members 
to collect payment for their milk and 
which has so requested any handler in 
writing, such handler shall on or before 
the 2d day prior to the date on w'hich 
payments are due individual producers, 
pay the cooperative association for milk 


received during the month from the 
producer-members of such association as 
determined by the market administrator 
an amount equal to not less than the 
total due such producer-members as de¬ 
termined pursuant to paragraph (a) of 
this section; and 

(c) Each handler who receives milk 
during the month from producers for 
which payment is to be made to a coop¬ 
erative association pursuant to para¬ 
graph (b) of this section shall report to 
such cooperative association or to the 
market administrator for transmittal to 
such cooperative association for each 
such producer as follows: 

(1) On or before the 25th day of the 
month, the total pounds of milk received 
during the first 15 days of such month, 
and 

(2) On or before the 7th day of the 
following month (i) the pounds of milk 
received each day and the total for the 
month, together with the butterfat con¬ 
tent of such milk, (ii) for the months of 
January through June the total pounds 
of base and excess milk received. (iii> 
the amount or rate and nature of any 
authorized deductions to be made from 
payments, and (iv) the amount and na¬ 
ture of payments due pursuant to 
§ 1004.84. 

§ 1004.81 Producer-settlement fund. 
The market administrator shall establish 
and maintain a separate fund knowrn as 
the “producer-settlement fund" into 
which he shall deposit all payments 
made by handlers pursuant to §§ 1004.82 
and 1004.84, and out of which he shall 
make all payments pursuant to §§ 1004.83 
and 1004.84: Provided. That any pay¬ 
ments due to any handler shall be offset 
by any payments due from such handler. 

§ 1004.82 Payments to the producer- 
settlement fund. On or before the 12th 
day after the end of each month, each 
handler shall pay to the market admin¬ 
istrator any amount by which the value 
of his producer milk as computed pur¬ 
suant to § 1004.70 for such month, is 
greater than the amount owed by him 
for such milk at the appropriate uniform 
price(s) adjusted by the producer but¬ 
terfat and location differentials. 

§ 1004.83 Payments out of the pro¬ 
ducer-settlement fund. On or before the 
13th day after the end of each month, 
the market administrator shall pay to 
each handler any amount by which the 
total value of his producer milk, com¬ 
puted pursuant to § 1004.70, for such 
month is less than the amount owed by 
him for such milk at the appropriate uni¬ 
form price(s) adjusted by the producer 
butterfat and location differentials. If 
at such time the balance in the producer- 
settlement fund is insufficient to make 
all payments pursuant to this section, 
the market administrator shall reduce 
uniformly such payments and shall com¬ 
plete such payments as soon as the ap¬ 
propriate funds are available. 

§ 1004.84 Adjustment of accounts. 
Whenever audit by the market adminis¬ 
trator of any reports, books, records, or 
accounts or other verification discloses 
errors resulting in moneys due (a) the 
market administrator from a handler. 
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(b) a handler from the market adminis¬ 
trator. or (c) any producer or coopera¬ 
tive association from a handler, the 
market administrator shall promptly 
notify such handler of any amount so 
due and payment thereof shall be made 
on or before the next date for making 
payments set forth in the provisions 
under which such error occurred. 

§ 1004.85 Marketing services. (a) 
Except as set forth in paragraph (b) of 
this section, each handler, in making 
payments to producers for milk (other 
than milk of his own production) pursu¬ 
ant to § 1004.80, shall deduct 5 cents per 
hundredweight, or such amount not ex¬ 
ceeding 5 cents per hundredweight as 
may be prescribed by the Secretary, and 
shall pay such deductions to the market 
administrator on or before the 15th day 
after the end of the month. Such money 
shall be used by the market administra¬ 
tor to provide market information and to 
check the accuracy of the testing and 
weighing of their milk for producers who 
are not receiving such service from a 
cooperative association; 

(b) In the case of producers who are 
members of a cooperative association 
which the Secretary has determined is 
actually performing the services set 
forth in paragraph (a) of this section, 
each handler shall (in lieu of the deduc¬ 
tion specified in paragraph (a) of this 
section), make such deductions from the 
payments to be made to such producers 
as may be authorized by the membership 
agreement or marketing contract be¬ 
tween such cooperative association and 
such producers, and on or before the 
13th day after the end of each month, 
pay such deductions to the cooperative 
association of which such producers are 
members, furnishing a statement show¬ 
ing the amount of such deductions and 
the amount of milk for which such de¬ 
duction was computed for each producer. 

§ 1004.86 Expense of administration. 
On or before the 15 th day after the end 
of each month, each handler shall pay to 
the market administrator, for each of 
his approved plants, 4 cents or such 
lesser amount as the Secretary may 
prescribe, for each hundredweight of 
butterfat and skim milk contained in (a) 
producer milk, and (b) other source milk 
allocated to Class I milk pursuant to 
§ 1004.45 (a) (2) and (b). 

§ 1004.87 Termination of obligations. 
The provisions of this section shall apply 
to any obligations under this part for the 
payment of money. 

(a) The obligation of any handler to 
pay money required to be paid under the 
terms of this part shall, except as pro¬ 
vided in paragraphs (b) and (c) of this 
section, terminate 2 years after the last 
day of the month during which the mar¬ 
ket administrator receives the handler’s 
utilization report on the milk involved in 
such obligation, unless within such 2- 
year period the market administrator 
notifies the handler in writing that such 
money is due and payable. Service of 
such notice shall be complete upon mail¬ 
ing to the handler’s last known address, 
and it shall contain, but need not be 
limited to, the following information: 

(1) The amount of the obligation. 
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(2) The month(s) during which the 
milk, with respect to which the obliga¬ 
tion exists, was received or handled; and 

(3) If the obligation is payable to one 
or more producers or to an association 
of producers, the name of such pro¬ 
ducer (s) or association of producers, or 
if the obligation is payable to the mar¬ 
ket administrator, the amount for which 
it is to be paid; 

(b) If a handler fails or refuses, with 
respect to any obligation under this or¬ 
der, to make available to the market 
administrator or his representatives all 
books and records required by this order 
to be made available, the market ad¬ 
ministrator may, within the two-year 
period provided for in paragraph (a) of 
this section, notify the handler in writ¬ 
ing of such failure or refusal. If the 
market administrator so notifies a han¬ 
dler, the said two-year period with 
respect to such obligation shall not begin 
to run until the first day of the month 
following the month during which all 
such books and records pertaining to 
such obligation are made available to 
the market administrator or his 
representative; 

(c) Notwithstanding the provisions of 
paragraphs (a> and (b) of this section, 
a handler’s obligation under this order 
to pay money shall not be terminated 
with respect to any transaction involving 
fraud or willful concealment of a fact, 
material to the obligation, on the part of 
the handler against whom the obligation 
is sought to be imposed; and 

<d) Any obligation on the part of the 
market administrator to pay a handler 
any money which such handler claims to 
be due him under the terms of this order 
shall terminate two years after the end 
of the month during which the payment 
(including deduction or setoff by the 
market administrator) was made by the 
handler, if a refund on such payment is 
claimed, unless such handler, within the 
applicable period of time, files, pursuant 
to section 8c (15) (A) of the act, a peti¬ 
tion claiming such money. 

BASE RATING 

§ 1004.90 Computation of daily aver - 
age base for each producer . (a) Subject 
to the rules set forth in § 1004.91, the 
daily average base for each producer 
shall be an amount calculated by divid¬ 
ing the total pounds of milk received 
from such producer at all pool plants 
during the months of August through 
November immediately preceding, by the 
number of days from the first day of 
delivery by such producer during such 
months to the last day of November, in¬ 
clusive, or by 90, whichever is more; 

5 1004.91 Base rules. The following 
rules shall apply in connection with the 
establishment and assignment of bases. 

(a) Subject to the provisions of para¬ 
graph (b) of this section, the market 
administrator shall assign a base as cal¬ 
culated pursuant to § 1004.90 to each 
person for whose account producer milk 
was delivered to pool plants during the 
months of August through November; 
and 

(b) An entire base shall be trans¬ 
ferred from a person holding such base 
to any other person effective as of the 


end of any month during which an ap¬ 
plication for such transfer is received 
by the market administrator, such ap¬ 
plication to be on forms approved by 
the market administrator and signed 
by the baseholder, or his heirs, and by 
the person to whom such base is to be 
transferred: Provided . That if a base 
is held jointly, the entire base shall be 
transferable only upon the receipt of 
such application signed by all joint 
holders or their heirs, and by the person 
to whom such base is to be transferred. 

§ 1004.92 Announcement of estab¬ 
lished bases. On or before December 
25 of each year, the market administra¬ 
tor shall notify each producer, and the 
handler receiving milk from such pro¬ 
ducer, of the daily average base estab¬ 
lished by such producer. 

EFFECTIVE TIME, SUSPENSION, OR 
TERMINATION 

§ 1004.100 Effective time. The pro¬ 
visions of the part, or any amendment 
thereto, shall become effective at such 
time as the Secretary may declare and 
shall continue in force until suspended 
or terminated. 

§ 1004.101 Suspension or termina¬ 
tion. The Secretary shall, whenever 
he finds that any or all provisions of this 
part, or any amendment thereto, ob¬ 
struct or do not tend to effectuate the 
declared policy of the act, terminate or 
suspend the operation of any or all pro¬ 
visions of this part or any amendment 
thereto. 

§ 1004.102 Continuing obligations. 
If, upon the suspension or termination 
of any or all provisions of this part, or 
any amendment thereto, there are any 
obligations thereunder the final accrual 
or ascertainment of which requires fur¬ 
ther acts by any person (including the 
market administrator), such further 
acts shall be performed notwithstand¬ 
ing such suspension or termination. 

§ 1004.103 Liquidation. Upon the 
suspension or termination of any or all 
provisions of this part, the market ad¬ 
ministrator, or such other liquidating 
agent as the Secretary may designate, 
shall, if so directed by the Secretary, 
liquidate the business of the market ad¬ 
ministrator’s office, dispose of all prop¬ 
erty in his possession or control, includ¬ 
ing accounts receivable, and execute and 
deliver all assignments or other instru¬ 
ments necessary or appropriate to effec¬ 
tuate any such disposition. If a liqui¬ 
dating agent is so designated, all assets, 
books and records of the market admin¬ 
istrator shall be transferred promptly 
to such liquidating agent. If, upon such 
liquidation, the funds on hand exceed 
the amounts required to pay outstand¬ 
ing obligatioas of the office of the mar¬ 
ket administrator and to pay necessary 
expenses of liquidating and distribution, 
such excess shall be distributed to con¬ 
tributing handlers and producers in an 
equitable manner. 

MISCELLANEOUS PROVISIONS 

§ 1004.110 Agents. The Secretary 
may, by designation in writing, name 
any officer or employee of the United 
States to act as his agent and represen- 
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tative in connection with any of the pro¬ 
visions of this part. 

§ 1004.111 Separability of provisions. 
If any provisions of this part, or its ap¬ 
plication to any person or circum¬ 
stances, is held invalid, the application 
of such provision, and of the remaining 
provisions of this part, to other persons 
or circumstances shall not be affected 
thereby. 

Issued at WavShington. D. C.. this 25th 
day of August 1955. 

[seal] Roy W. Lennartson, 

Deputy Administrator . 

[F. R. Doc. 55-7017; Filed, Aug. 29, 1955; 
8:40 a. m.) 

DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Food and Drug Administration 
[ 21 CFR Part 120 1 

Tolerances and Exemptions From Tol¬ 
erances for Pesticide Chemicals in 
or on Raw Agricultural Commod¬ 
ities 

NOTICE OF FILING OF PETITION FOR EXTEN¬ 
SION OF TOLERANCE FOR RESIDUES OF 
PARATHION 

Pursuant to the provisions of the Fed¬ 
eral Food. Drug, and Cosmetic Act (sec. 
408 (d) (1), 68 Stat. 512; 21 U. S. C. 
346a (d) (D) the following notice is 
issued: 

A petition has been filed by the Amer¬ 
ican Cyanamid Company. 30 Rockefeller 
Plaza, New York 20. New York, for ex¬ 
tension of the tolerance of 1 part per 
million for residues of parathion (0,0- 
diethyl O-p-nitrophenyl thiophosphate) 
to the following raw agricultural com¬ 
modities: Alfalfa, barley, clover, com 
forage, hops, oats, olives, pangola grass, 
pea forage, timothy, vetch, wheat. 

The analytical method proposed in 
the petition for determining residues of 
parathion is reported by Averill and 
Norris in Analytical Chemistry, Volume 
20, pages 753-756 (1948). 

Dated: August 23, 1955. 

[seal] John L. Harvey, 

Acting Commissioner 
of Food arid Drugs. 

[F. R. Doc. 55-7029; Filed, Aug. 29, 1955; 
8:50 a. m.| 


SECURITIES AND EXCHANGE 
COMMISSION 
[ 17 CFR Part 240 1 

SOLICITATION OF PROXIES 
NOTICE OF PROPOSED RULE MAKING 

Notice is hereby given that the Se¬ 
curities and Exchange Commission has 
under consideration certain proposed 
amendments to Regulation X-14 under 
the Securities Exchange Act of 1934. 
The principal purpose of the proposed 
amendments is to clarify the applica¬ 
bility of the regulation to proxy contests. 
The proposed action would be taken pur- 
No. 169-7 
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suant to sections 14 (a) and 23 (a) of the 

The definitions contained in the regu¬ 
lation would be expanded and their ap¬ 
plicability to proxy contests clarified. 
The rules would be clarified to permit 
specifically, in the case of a contest or 
threatened contest, certain solicitations, 
subject to specified conditions, prior to 
furnishing security holders with a formal 
proxy statement. 

All participants in a proxy contest 
would be required to file with the Com¬ 
mission statements setting forth their 
identity, interests, and connections hav¬ 
ing a bearing upon the solicitation or the 
contest. Certain of this information 
would be required to be included in any 
pre-proxy statement material and all of 
it would be required to be included in the 
subsequent proxy statement. 

At the present time, the management 
is required to furnish an opposing se¬ 
curity holder or group of security holders 
with a list of security holders or mail the 
proxy material for the opposing person 
or group. The existing rules provide 
that such material need not be mailed 
untU the management mails its own ma¬ 
terial. This provision would be changed 
to require the management to mail the 
material promptly after its receipt, pro¬ 
vided it is received not more than four 
months prior to the date of the proposed 
meeting. 

Section 240.14a-9 (Rule X-14A-9), 
which prohibits the use of false or mis¬ 
leading statements in proxy material, 
would be expanded to specify certain 
types of statements which would be 
deemed misleading within the meaning 
of the rule. 

Schedule 14A, which specifies the in¬ 
formation required to be included in a 
proxy statement, would be amended to 
specify more adequately and clearly the 
information to be included in the case 
of a proxy contest. 

The text of the proposed amendments 
is as follows: 

1. Paragraph (f), the definition of the 
term “solicitation” in § 240.14a-l (Rule 
X-14A-1, would be revised as follows: 

§ 240.14a-l Definitions. • ♦ • 

(f) Solicitation. (1) The terms 
“solicit” and “solicitation” include: 

(1) Any request for a proxy whether 
or not accompanied by or included in a 
form of proxy; 

(ii) Any request to execute or not to 
execute, or to revoke, a proxy; 

(iii) The furnishing of a form of 
proxy to security holders under circum¬ 
stances reasonably calculated to result 
in the procurement of a proxy or the 
revocation of a proxy; or 

(iv) Any statement made or used by 
or on behalf of any participant in a 
solicitation (a) in support of or in op¬ 
position to any matter to be acted upon 
by security holders of an issuer, includ¬ 
ing an election of directors, whether 
addressed directly to security holders, or 
to a group of persons or the general pub¬ 
lic or (b) which may facilitate, influ¬ 
ence, aid, or obstruct the giving or 
revoking of proxies by security holders. 

(2) Without limiting the scope of this 
definition, the term “solicitation” shall 
include the dissemination, distribution 
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or publication by or on behalf of a par¬ 
ticipant for the purposes specified in 
subparagraph (1) of this paragraph of 
letters, releases, advertisements, scripts, 
speeches, addresses and reprints of other 
material whether such material was 
originally prepared or issued by a par¬ 
ticipant in a solicitation or otherwise. 
The term “solicitation” shall not apply, 
however, to the furnishing of a form of 
proxy to a security holder upon the un¬ 
solicited request of such security holder, 
the performance by the issuer of acts 
required by § 240.14a-7. or the perform¬ 
ance by any person of ministerial acts on 
behalf of a person soliciting a proxy. 

2. The following new paragraph (c-1) 
would be added after paragraph <c) 
Last fiscal year in § 240.14a-l (Rule 
X-14A-1). 

(c-1) Participant or participant in a 
solicitation. The terms “participant” 
or “participant in a solicitation” include 
any person who solicits proxies; any 
nominee for whose election as a director 
proxies are solicited; the officers or di¬ 
rectors of an issuer who designate or who 
are authorized to designate a nominee; 
any person who joins with another to 
solicit proxies by permitting his name to 
be used in such activities or otherwise; 
any committee or group organized to 
solicit proxies and any person who, act¬ 
ing alone or in conjunction with one or 
more other persons, directly or indi¬ 
rectly, takes the initiative in organizing, 
directing or financing any such com¬ 
mittee or group; any person who 
finances or joins with another to finance 
the solicitation of proxies or the ac¬ 
quisition of securities in connection with 
a solication; any person who, on be¬ 
half of any participant solicits the pur¬ 
chase or sale of securities for the pur¬ 
pose of supporting or securing support 
for a participant; and any person who is 
a party to any joint venture or any other 
contract, arrangement or understanding 
with a participant, for the purpose of 
buying, selling, holding or voting se¬ 
curities, or of making a profit or pre¬ 
venting a loss in such securities, during 
or in conection with the activities of the 
person or persons on whose behalf 
proxies are solicited. The term does not 
include (l)a bank, broker or dealer who 
does no more than lend money, execute 
orders or transmit proxy soliciting ma¬ 
terial in the ordinary course of business 
as a bank or broker or dealer, (2) any 
person retained or employed by a par¬ 
ticipant to, and who does no more than, 
request security holders to execute a 
proxy, or (3) any person employed by 
a participant in the capacity of attorney, 
accountant, public relations or financial 
adviser and whose activities are limited 
to the performance of his duties in the 
course of such employment. 

3. The introductory text of § 240.14a-2 
(Rule X-14A-2) would be amended as 
follows. 

§ 240.14a-2 Solicitations to which 

240.14a-l to 240.14a-12 apply. Sec¬ 
tions 240.14a^l to 240.14a-12 apply to 
every solicitation of a proxy with respect 
to securities listed and registered on a 
national securities exchange, whether or 
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not trading in such security has been 
suspended, except the following: 

» * • * • 

4. A new paragraph (d) would be 
added to § 240.14a-3 (Rule X-14A-3), as 
follows: 

§ 240.14a-3 Information to be fur- 
nished security holders . • * * 

(d) Any soliciting material which in¬ 
cludes, in whole or in part, any reprints 
or reproductions of any previously pub¬ 
lished material shall: 

(1 > State the name of the author and 
publication, the time, the date of prior 
publication, and identify any person who 
is described or quoted without being 
named, in the previously published 
material. 

(2) State whether or not the consent 
of the author and publication has been 
obtained to the use of the material as 
proxy soliciting material. 

(3) If the person using the material, 
or anyone on his behalf, prompted, re¬ 
quested or induced or paid, directly or 
indirectly, for the preparation or prior 
publication of the material previously 
published, state the circumstances. 

(4) If any person using the material, 
or any one on his behalf, has made or 
proposes to make any payments or give 
any other consideration in connection 
with the publication or republication of 
such material, state the circumstances. 

5. The following new paragraph (e) 
would be added to § 240.14a-5 (Rule X- 
14A-5). 

§ 240.14a~5 Presentation of informa¬ 
tion in proxy statement . • • * 

(e) There shall be set forth on the 
outside front cover page of every proxy 
statement the following statement in 
capital letters printed in bold-face 
roman type at least as large as 10-point 
modern type and at least 2 points leaded. 

THE SECURITIES AND EXCHANGE COM¬ 
MISSION HAS NOT IN ANY WAY PASSED 
UPON THE MERITS OP. OR GIVEN AP¬ 
PROVAL TO, ANY MATTER DESCRIBED 
HEREIN, NOR HAS THE COMMISSION 
PASSED UPON THE ACCURACY OR ADE¬ 
QUACY OP THIS PROXY STA'IHMENT. 
ANY REPRESENTATION TO THE CON¬ 
TRARY IS A CRIMINAL OFFENSE. 

6. Paragraph (b) of § 240.14a-7 (Rule 
X-14A-7) would be amended to read as 
follows: 

(b) Copies of any proxy statement, 
form of proxy or other communication 
furnished by the security holder shall be 
mailed by the issuer to such of the hold¬ 
ers of record specified in paragraph (a) 

(1) of this section as the security holder 
shall designate. The issuer shall also 
mail to each banker, broker or other per¬ 
son specified in paragraph (a) (2) of this 
section a sufficient number of copies of 
such proxy statement, form of proxy or 
other communication as will enable the 
banker, broker or other person to furnish 
a copy thereof to each beneficial owner 
solicited or to be solicited through him. 
Any such material furnished by the se¬ 
curity holder within 120 days prior to an 
annual meeting date or proposed special 
meeting date shall be mailed by the 
issuer with reasonable promptness after 
receipt of a tender of the material to be 
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mailed, of envelopes or other containers 
therefor and of postage or payment for 
postage. Neither the management nor 
the issuer shall be responsible for such 
proxy statement, form of proxy or other 
communication. 

7. Paragraph (a') of $ 240.14a-9 (Rule 
X-14A-9) w’ould be revised and a new 
paragraph (b) would be added as 
follows: 

§ 240.14a-9 False or misleading state¬ 
ments. (a) No solicitation subject to 

§§ 240.14a-l to 240.14a-12 shall be made 
by means of any proxy statement, form 
of proxy, notice of meeting, or other 
communication, written or oral, contain¬ 
ing any statement which, at the time and 
in the light of the circumstances under 
which it is made, is false or misleading 
with respect to any material fact, or 
which omits to state any material fact 
necessary in order to make the state¬ 
ments therein not false or misleading or 
necessary to correct any statement in 
any earlier communication with respect 
to the solicitation of a proxy for the same 
meeting or subject matter which is false 
or misleading. 

(b) Specifically but without limiting 
the general scope of paragraph (a) of 
this section, the following are deemed 
misleading within the meaning of this 
section: 

(1) Predictions of specific future busi¬ 
ness and financial results. 

(2) Irrelevant statements which con¬ 
fuse or mislead. 

(3) Material which directly or in¬ 
directly impugns character, integrity or 
personal reputation, or directly or in¬ 
directly makes charges concerning im¬ 
proper, illegal or immoral conduct or 
associations, unless factual data sup¬ 
porting such assertions are filed with 
the Commission prior to such use. 

(4) Unsupported or unsupportable 
accusations, questions or innuendoes. 

(5) Material purporting to be factual 
but not based upon facts which can be 
established by data available to the 
Commission. 

8. A new § 240.14a~ll (Rule X-14A- 

11) would be adopted as follows: 

§ 240.14a-ll Identification of proxy 
material. The name and identity of 
the issuer or other persons or group, for 
or on whose behalf it is sent or pub¬ 
lished, shall be clearly stated on the 
facing or front page of every proxy 
statement, notice of meeting, form of 
proxy and each communication or other 
proxy material sent or given to security 
holders or otherwise published and on 
the envelope or other wrapper thereof. 
Such identification shall be clearly dis¬ 
tinguishable from the material of any 
other issuer, person or group engaged in 
a solicitation of security holders for the 
same meeting or subject matter. 

9. A new § 240.14a-12 (Rule X-14A- 

12) would be adopted as follows: 

§ 240.14a~12 Special provisions appli¬ 
cable to proxy contests —(a) To what this 
section applies. This section applies to 
all solicitations subject to §§ 240.14a-l 
to 240.14a-12 with respect to any election 
of directors or any other matter which 


is to be acted upon by security holders 
(1) in opposition to the management of 
the issuer or to some other person or 
group of persons, and (2) to all solicita¬ 
tions by or on behalf of the management 
of an issuer or any other person or group 
of persons in response to or in anticipa¬ 
tion of an opposition solicitation, except 
that this section shall not apply to pro¬ 
posals submitted pursuant to § 240.14a-8 
where there otherwise is no solicitation 
with respect to such proposals. 

(b) Filing requirements. (1) No solic¬ 
itation subject to this section shall be 
made or continued by any person unless 
there has been filed with the Commis¬ 
sion, in conformity with the provisions 
of this section, by or on behalf of eacli 
participant in such solicitation a state¬ 
ment in duplicate containing the infor¬ 
mation specified by Schedule 14B. If any 
solicitation on behalf of management or 
of any other person has been made pi ior 
to a solicitation in opposition thereto, a 
statement for each participant in behalf 
of management or such other person 
shall be filed with the Commission within 
five business days after notice of the 
opposition solicitation. If additional 
persons subsequently become partici¬ 
pants, a statement containing the infor¬ 
mation specified in Schedule 14B for 
each such person shall be filed with the 
Commission within two business days 
after such person becomes a participant. 
Upon any material change in the facts 
reported in any statement filed by or in 
behalf of any participant, an appropriate 
amendment to such statement shall be 
filed with the Commission within two 
business days after the occurrence of the 
event representing the change. All 
statements filed pursuant to this para¬ 
graph shall be part of the official public 
files of the Commission. 

(2) Three copies of any soliciting ma¬ 
terial proposed to be sent or furnished to 
security holders or published prior to 
the furnishing of a w r ritten proxy state¬ 
ment specified by § 240.14a-3 (a) shall 
be filed with the Commission in prelim¬ 
inary form, at least five business days 
prior to the date definitive copies of such 
material are first sent or given to se¬ 
curity holders or published, or such 
shorter period as the Commission may 
authorize upon a showing of good cause 
therefor. 

(3) Notwithstanding the provisions of 
§ 240.14a-3 (b) and (c), three copies 
of the annual report referred to in 
§ 240.14a-3 (b) shall be filed with the 
Commission, as proxy material subject 
to §§ 240.14a-1 to 240.14a-12 whenever 
any solicitation subject to this rule in 
opposition to the management has oc¬ 
curred prior to the time such report is 
distributed to security holders or other¬ 
wise published. Such report shall be 
filed with the Commission in preliminary 
form at least ten days prior to the date 
definitive copies of the report are first 
sent or given to security holders or 
otherwise published. Definitive copies 
of the report shall be filed as required 
by § 240.14a-6 (c). 

(c) Preliminary solicitations. Not¬ 
withstanding the provisions of § 240.14a- 
3(a), solicitations subject to this section 
may be made prior to the furnishing to 
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security holders of a written proxy state¬ 
ment containing the information speci¬ 
fied in Schedule 14A: Provided, That: 

<1) The statements required by para¬ 
graph (b) (1) of this section have been 
filed by or on behalf of each participant 
in such solicitation; 

(2) The information specified in 
Schedule 14A is not at the time available; 

( 3 ) No form of proxy is furnished to 
security holders prior to the time the 
written proxy statement required by 
§ 240.14a-3 (a) is furnished to security 
holders; 

(4) At least the information specified 
in Items 2 (a>,2 (b) (1). 3 (a) and 3 (c) 
of each statement required to be filed 
by each participant in such solicitation 
pursuant to Schedule 14B. or an appro¬ 
priate summary thereof, is furnished to 
security holders or published not later 
than the first solicitation permitted by 
this section and is thereafter included 
in each communication sent or given to 
security holders or published in connec¬ 
tion with the solicitation; 

(5) The information specified In 
Schedule 14A is sent or given security 
holders at the earliest practicable date. 

10. Item 3 of Schedule 14A would be 
revised as Item 3 (a) and a new 
paragraph (b) would be added as fol¬ 
lows: 

Item 3. Persons Making the Solicitation — 

(a) Solicitations not subject to 5 240.14a-12 
( Rule X-14A-12). (1) If the solicitation Is 

made on behalf of the management of the Is¬ 
suer. so state. Give the name of any director 
of the issuer who has Informed the manage¬ 
ment in writing that he intends to oppose 
any action intended to be taken by the man¬ 
agement and indicate the action which he 
Intends to oppose. 

(2) Unless the election of directors is the 
only matter to be acted upon, state the esti¬ 
mated total coet of the solicitation to the 
issuer. If any portion of the estimated costs 
are to be paid by any person other than the 
Issuer, describe the arrangements and iden¬ 
tify such persons. 

(3) If the solicitation is to be made other¬ 
wise than by the use of the malls, state the 
method to be used. If the solicitation is to 
be made by specially engaged employees or 
other paid solicitors, state (i) the material 
features of any contract or arrangement for 
such solicitation, (ii) the cost or anticipated 
cost thereof, and (ill) the approximate num¬ 
ber of specially engaged employees of the 
issuer or employees of any other person 
(name such other person) who will solicit 
proxies. 

(4) If the solicitation Is made otherwise 
than by or on behalf of the management 
of the issuer, so state and give the names of 
the persons by whom and on whose behalf 
It is made and furnish with respect to such 
solicitation the Information called for by 
subparagraphs (2) and (3) of this item. 

(b) Solicitations subject to 5 240.14a-12 
(Rule X-14A-12). Each issuer, person, or 
proup making a solicitation subject to 
§ 240.14a-12 (Rule X-14A-12) shall furnish 
tbe following information: 

(1) Describe the methods employed and 
to be employed to solicit security holders. 

(2) If regular employees of the issuer have 
been or are to be employed to solicit se¬ 
curity holders, describe the class or classes 
of employees to be so employed, the manner 
aud nature of their employment for, and 
time to be devoted to. such purpose and 
Rn estimate of the cost to the issuer of 
such employment. 

(3) if specially engaged employees, repre¬ 
sentatives or other persons have been or are 
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to be employed to solicit security holders, 
state (!) the material features of any con¬ 
tract or arrangement for such solicitation, 
(ti) the cost or anticipated cost thereof, and 
(ill) the number of such employees or em¬ 
ployees of any other person (naming such 
other person) who will solicit security hold¬ 
ers. 

(4) The total amount estimated to be 
spent and the total expenditures to date for. 
in furtherance of. or in connection with the 
solicitation of security holders. 

(5) The names of the person or persons 
who have paid the amounts so far spent or 
committed for and the amounts paid or com¬ 
mitted for by each. 

(6) The names of the person or persons 
who will pay any amounts to be expended 
in the future for, in furtherance of, or in 
connection with the solicitation of security 
holders. 

(7) A specific statement whether It is In¬ 
tended that (a) the issuer will be requested 
to pay the costs of the solicitation and (b) 
whether the payment of such costs will be 
submitted to a vote of security holders. 

Instruction. Costs and expenditures with¬ 
in the meaning of this Item 3 shall Include 
fees for counsel, public relations consultants, 
advisers, solicitors, advertising, printing, 
transportation, litigation and other costs in¬ 
cidental to the solicitation. 

11. Item 4 of Schedule 14A would be 
revised to add a new paragraph (b) as 
follows: 

Item 4. Interest of certain persons fn 
matters to be acted upon —(a) Where the 
solicitation is not subject to $ 240.14a-12 
(Rule X-14A-12). Describe briefly any sub¬ 
stantial interest, direct or Indirect (by se¬ 
curity holdings or otherwise) of each of 
the following persons in any matter to be 
acted upon, other than elections to office: 

(1) If the solicitation is made on behalf 
of the management, each person who has 
been a director or officer of the issuer at any 
time since the beginning of the last fiscal 
year. 

(2) If the solicitation is made otherwise 
than on behalf of the management, each per¬ 
son on whose behalf the solicitation Is made. 

(3) Each nominee for election as a di¬ 
rector of the Issuer. 

(4) Each associate of the foregoing 
persons. 

Instruction. This item does not apply to 
any interest arising from the ownership of 
securities of the issuer where the security 
holder receives no extra or special benefit not 
shared on a pro rata basis by all other 
holders of the same class. 

(b) Where the solicitation is subject to 
$ 240.14a-12 ( Rule X-14A-12). (1) If the 

matters to be acted upon include an election 
of directors, describe any Interest, direct or 
indirect, in the securities of the issuer, and 
its affiliates of each of the following persons: 

(A) If the solicitation is made by the 
management, each person who has been a 
director of the Issuer at any time since the 
beginning of the last fiscal year and who 
participated In or was consulted concerning 
the designation of the proposed nominees: 

(B) Each participant in the solicitation 
as defined in § 240.14a-l (Rule X-14A-1); 

(C) Each nominee for election as a director 
of the issuer; 

(D) Each associate of the foregoing per¬ 
sons. 

(2) As to any matters to be acted upon. 
Including an election of directors, describe 
any substantial Interest, direct or Indirect 
(by security holdings or otherwise) of the 
persons specified in (l) in such matter. 

(3) With respect to any such solicitation 
Include the information, or a fair and ade¬ 
quate summary thereof, required to be in¬ 
cluded in the statements filed or required to 
be filed with the Commission pursuant to 
§ 240.14a-12 (Rule X-14A-12) by or on 
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behalf of each participant in the solicitation 
by the management, or by any other person 
or group not otherwise described under sub¬ 
sections (1) and (2) of tills paragraph (b). 

12. Item 7 (c) of Schedule 14A would 
be revised as follows: 

(c) Describe briefly all remuneration pay¬ 
ments (other than payments reported under 
paragraph (a) or (b) of this item) proposed 
to be made in the future, directly or in¬ 
directly, by the registrant or any of its sub¬ 
sidiaries pursuant to any existing plan or 
arrangement to (i) each director or officer 
named in answer to paragraph (a) (1), nam¬ 
ing each such person, and (11) all directors 
and officers of the registrant as a group, 
without naming them. 

Instruction . Information need not be in¬ 
cluded as to payments to be made for, or 
benefits -to be received from, group life or 
accident Insurance, group hospitalization or 
similar group payments or benefits. If it Is 
Impracticable to state the amount of re¬ 
muneration payments proposed to be made, 
the aggregate amount set aside or accrued 
to date in respect of such payments should 
be stated, together with an explanation of 
the basis for future payments. 

13. The following would be added to 
Regulation X-14 following Schedule 14A: 

Schedule 14B— Information To Be Included 

in Statements Filed by a Participant in a 

Proxy Solicitation Pursuant to 5 240.Ha- 

12 (b) (1) (Rule X-14A-12 (b) (1)) 

1. Issuer. State name and address of 
Issuer. 

2. Identity and background. * (a) 8tat© 
your name, residence and business addresses. 

* (b) State the following: 

(1) Your present principal occupation or 
employment and give name, principal busi¬ 
ness and address of any corporation or other 
organization in which such employment is 
carried on: 

(2) Similar information as to all principal 
occupations or employments during the last 
ten years giving starting and ending dates of 
each. 

(c) State whether or not you presently 
hold or during the past ten years have held 
any positions or offices with the Issuer, its 
subsidiaries or affiliates, and if so. give the 
dates and nature of such positions and offices. 

(d) State whether or not. during the past 
ten years you have held any positions or of¬ 
fices with any business enterprise other than 
the positions and offices stated In answer to 
(b) and (c) above, and If so. give the dates, 
names, principal businesses and addresses of 
such enterprises, and the nature of the posi¬ 
tions and offices held. 

(e) State whether or not you are or have 
been a participant In any other proxy con¬ 
test involving this or other Issuers within the 
past ten years. If so. Identify the principals, 
subject matter and your relation to the par¬ 
ties and the outcome. 

(f) State whether or not, during the past 
ten years, you have been convicted In a 
criminal proceeding (excluding minor traffic 
violations or similar misdemeanors) and If 
so, give dates, nature of conviction, name and 
location of court, and penalty Imposed or 
other disposition of the case. 

3. Interests in securities of the issuer. 
» (a) State the amount of each class of se¬ 
curities of the Issuer or of any of its parents 
or subsidiaries you own beneficially, directly 
or Indirectly, the amounts owned of record 
but not beneficially, and. with respect to 
securities acquired within the past two years, 
the dates of acquisition, and the amount 
acquired on each date. 


>Thls information would be required to 
be included In all preliminary soliciting ma¬ 
terial by proposed $ 240.14a-12 (e) (Rule 
X-14A-12 (c)). 
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<b) IT any of the securities specified in 
paragraph (a) are held in a margin account 
with a registered broker-dealer or hypothe¬ 
cated for payment of any debt to a bank, 
in the regular course of business of such 
broker-dealer or bank, indicate this fact and 
the amount of the indebtedness as to the 
latest practicable date. If any part of the 
aggregate purchase price or market value of 
any of the shares specified in paragraph (a) 
is represented by funds borrowed or other¬ 
wise obtained or supplied for the purpose 
of acquiring or holding such securities other 
than pursuant to a margin account or bank 
loan in the regular course of business of a 
bank or broker, state the amount so bor¬ 
rowed or obtained, describe the transaction, 
state the name of the parties and state 
whether any of the securities are hypothe¬ 
cated or otherwise subject to a lien or charge 
as security for the transaction, giving the 
details of any such arrangements. 

J (c) State the amount of securities of the 
issuer owned beneficially, directly or indi¬ 
rectly, by each of your associates (as defined 
in Rule X-14A-1) and the name and address 
of each such associate. 

(d) State whether or not you are a party 
to or participant in any contracts, arrange¬ 
ments or understandings with any person 
with respect to the securities described under 
paragraph (a) or any other securities of the 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[Document 7] 

California 

ORDER OPENING LANDS TO MINERAL 
LOCATION, ENTRY AND PATENT 

August 23, 1955. 

1. Under authority of the act of April 
23, 1932 (47 Stat. 136; 43 U. S. C. 154), 
and the regulations thereunder con¬ 
tained in 43 CFR 185.36, and in accord¬ 
ance with the authority delegated to me 
by the Director, Bureau of Land Man¬ 
agement, by section 2.5 of Order No. 
541, dated April 21, 1954 (19 P. R. 2473, 
2476), it is ordered as follows: 

2. Subject to valid existing rights and 
the provisions of existing withdrawals, 
the following described lands shall, com¬ 
mencing at 10.00 a. m.. local time, Cali¬ 
fornia, on September 28, 1955, be open 
to location, entry and patenting under 
the United States Mining Laws, subject 
to the stipulation quoted below, to be 
executed and acknowledged in favor of 
the United States by the locators, for 
themselves, their heirs, successors and 
assigns, and recorded in the county rec¬ 
ords and in the United States Land 
Office at Los Angeles, California, before 
locations are made: 

San Bernardino Meridian 
T. 15 S., R. 24 E 

Sec. 8, NE % NE % SW *4 and WftNWtf 
NW»/ 4 SE«4. 


1 Thls information would be required to 
be included In all preliminary soliciting ma¬ 
terial by proposed $ 240.14a-12 (e) (Rule 
X-14A-12 (O). 
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issuer. Including but not limited to Joint 
ventures or any other contracts, arrange¬ 
ments and understandings regarding the 
purchase or sale of securities, guarantees 
against loss or guarantees of profits, division 
of losses or profits, or the giving or with¬ 
holding of proxies. If so, name the persons 
with whom such contracts, arrangements, or 
understandings exist and give the details 
thereof. 

4. Further matters. (a) Describe the 
time and circumstances under which you 
became associated with the solicitation. 

(b) State the nature and extent of your 
activities or proposed activities in organiz¬ 
ing. conducting or financing the solicitation 
including the solicitation or proposed solic¬ 
itation of the purchase or sale of securities 
of the issuer for the purpose of supporting 
or securing support for a participant. 

(c) Furnish for yourself and your asso¬ 
ciates, the information required by item 
7 (f) of Schedule 14A. 

(d) State whether or not you have any 
arrangement or understanding with any per¬ 
son on your own behalf or on behalf of any 
of your associates: 

(l) With respect to any future employ¬ 
ment by the issuer or its affiliates; 

(ii) With respect to any future transac¬ 
tions to which the issuer or any of its af¬ 
filiates will or may be a party. 


NOTICES 


The areas described total 15 acres of 
public lands. 

Stipulation: In carrying on the min¬ 
ing and milling operations contemplated 
hereunder, locator will, by means of sub¬ 
stantial dikes, or other adequate struc¬ 
tures, confine all tailings, debris and 
harmful chemicals in such a manner 
that the same shall not be carried into 
the Colorado River bottom lands by 
storm waters, or otherwise. 

There is reserved to the United States, 
its agents and employees, at all times, 
free ingress to, passage over and egress 
from all of the above described lands for 
the purpose of inspection; and there is 
further reserved to the United States, its 
successors and assigns the prior right 
to use any of the lands hereinabove de¬ 
scribed, to construct, operate, and main¬ 
tain canals, dikes, wasteways, ditches, 
telephone and telegraph lines, electric 
transmission lines, roadways and appur¬ 
tenant works, including the right to take 
and remove from the lands hereinabove 
described such construction materials as 
may be required in the construction of 
irrigation works, without any payment 
made by the United States or its suc¬ 
cessor for such right. The locator fur¬ 
ther agrees that the United States, its 
officers, agents and employees and its 
successors and assigns, shall not be held 
liable for any damage to the improve¬ 
ments or workings of the locator result¬ 
ing from the construction, operation and 
maintenance of any works of the United 
States and/or the removal of construc¬ 
tion materials from the lands herein¬ 
above described. 

3. Inquiries concerning these lands 
shall be addressed to the Manager, Land 


If you have any such arrangement or under¬ 
standing with any person, state the name 
of such person and describe the arrange¬ 
ment or understanding. 

5. Signature . The statement shall be 
dated and signed in the following manner: 

I certify that the statements made in this 
statement are true, complete, and correct, 
to the best of my knowledge and belief. 


(Date) (Signature) 

All interested persons are invited to 
submit views and comments on the 
above-mentioned proposal in writing to 
the Securities and Exchange Commis¬ 
sion, Washington 25, D. C., on or before 
September 30,1955. Views or comments 
will be available for public inspection ex¬ 
cept in cases where the person submit¬ 
ting them requests that they shall not 
be made public. 

By the Commission. 

Orval L. DuBois, 
Secretary. 

August 19, 1955. 

[F. R. Doc. 55-7013; Filed, Aug. 29, 1955; 

8:48 a. m.J 


Office, Bureau of Land Management, 
Room 1512 U. S. Post Office Building, 
Los Angeles, California. 

C. K. Caron, 
Acting State Supervisor. 

|F. R. Doc. 55-6998; Filed, Aug. 29. 1955; 
8:45 a. m.J 


ATOMIC ENERGY COMMISSION 

Patent Compensation Board 

[Docket No. 19] 

Manuel Dittenheimer 

NOTICE OF APPLICATION 

Notice is hereby given that Manuel 
Dittenheimer has filed a claim for an 
award in the above docket before the 
Patent Compensation Board, United 
States Atomic Energy Commission. The 
claim is based on applicant’s alleged 
concepts. 

The application of Manuel Ditten¬ 
heimer is on file with the Patent Com¬ 
pensation Board. Any person other 
than the applicant desiring to be heard 
with reference to the application should 
file with the Patent Compensation 
Board, United States Atomic Energy 
Commission. Washington 25, D. C., 
within thirty days from the date of pub¬ 
lication of this notice, a statement of fact 
concerning the nature of his interest. 

Margaret H. Melin, 
Acting Clerk. 

Patent Compensation Board. 

August 18, 1955. 

[F. R. Doc. 55-7025; Filed, Aug. 29, 1955; 

8:49 a. m.J 
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DEPARTMENT OF DEFENSE 

Office of the Secretary 

Secretary of Army 

delegation of authority relative to 

ST. LAWRENCE SEAWAY POWER OR NAV¬ 
IGATION PROJECTS 

The following delegation of authority 
is promulgated pursuant to the author¬ 
ity vested in me by Subsection 202 (f) 
of the National Security Act of 1947, 
61 Stat. 495, as amended, and Reorgan¬ 
ization Plan No. 6 of 1953. 

1. I hereby delegate to the Secretary 
of the Army full power and authority 
to act for and in the name of the Sec¬ 
retary of Defense, and to exercise the 
powers of the Secretary of Defense upon 
any and all matters concerning which 
the Secretary of Defense is authorized 
to act pursuant to P. L. 891, 81st Con¬ 
gress, 2d session, insofar as such action 
is related to the St. Lawrence Seaway 
Power Project or the St. Lawrence Sea¬ 
way Navigation Project. 

2. All requests for waiver of the nav¬ 
igation and vessel inspection laws of the 
United States made hereunder by the 
Secretary of the Army to the head of 
any department or agency responsible 
for the administration of such laws shall 
be deemed to have been made by the 
Secretary of Defense and with the full 
authority and power of the Secretary 
of Defense. 

The authority delegated herein may 
not be redelegated. 

C. E. Wilson, 
Secretary of Defense. 

August 18, 1955. 

IF. R. Doc. 55-6995; Filed. Aug. 29, 1955; 
8:45 a. m.] 

DEPARTMENT OF JUSTICE 

Office of the Attorney General 

[Order 93-55] 

Executive Assistant to Attorney 
General 

delegation of authority to accept serv¬ 
ice of summons or other process in 

CERTAIN CASES 

By virtue of the authority vested in 
me by subsection (b) of section 208 of 
the Department of Justice Appropria¬ 
tion Act, 1953 (66 Stat. 560; 43 U. S. C. 
666), and by section 2 of Reorganization 
Plan No. 2 of 1950 (64 Stat. 1261), I 
hereby designate the Executive Assistant 
to the Attorney General as the repre¬ 
sentative of the Attorney General to 
accept service of summons or other 
process in any suit within the purview of 
subsection (a) of the said section 208 in 
which the United States is a party 
defendant. 

This order shall become effective on 
the date of its publication in the Federal 
Register. 

Herbert Brownell. Jr., 

Attorney General. 

August 23,1955. 

IP. R. Doc. 55-7026; Filed. Aug. 29, 1955; 
8:49 a. m.J 


DEPARTMENT OF COMMERCE 

Maritime Administration 

California Ports/Far East 

essentiality and u. s. flag service re¬ 
quirements of trade route NO. 29; 

conclusions and determinations 

Notice is hereby given that on August 
18, 1955, the Maritime Administrator, 
acting pursuant to Section 211 of the 
Merchant Marine Act, 1936. as amended, 
found and determined the essentiality 
and United States flag service require¬ 
ments of United States foreign Trade 
Route No. 29 and, in accordance with 
his action of October 29, 1954, ordered 
that the following conclusions and de¬ 
terminations reached by the Maritime 
Administrator with respect to said route 
be published in the Federal Register: 

1. Trade Route No. 29, as described 
below, is reaffirmed as an essential for¬ 
eign trade route of the United States: 

“Between California ports and ports 
in the Far East (Japan, Formosa, Philip¬ 
pine Islands, and the continent of Asia 
from the Union of Soviet Socialist Re¬ 
publics to Siam, inclusive).*' 

2. Requirements for United States flag 
operation are approximately 15 sailings 
per month with freight vessels serving 
the route exclusively and approximately 
17 sailings per month serving it in con¬ 
junction with United States Atlantic, 
Gulf and Pacific Northwest ports; and 
approximately 2 sailings per month with 
combination (passenger-cargo) ships. 

3. The combination ships require ac¬ 
commodations for not less than 500 pas¬ 
sengers each, adequate dry cargo and 
reefer space and service speed of not less 
than 20 knots. The C-3 type vessel and 
the Mariner type now operated on Trade 
Route No. 29 are suitable for operation 
thereon; and the present C-2 type ves¬ 
sels are suitable for interim operation 
thereon. Under present conditions ap¬ 
proximately 35 freighters serving the 
route exclusively and approximately 63 
serving it in conjunction with U. S. At¬ 
lantic. Gulf and Pacific Northwest ports, 
supplemented by three combination 
(passenger-freight) vessels, are required 
to serve the route adequately. Replace¬ 
ment freighters should be somewhat 
superior to the present C-3 design or of 
the Mariner type. 

Any person, firm or corporation hav¬ 
ing any interest in the foregoing who 
desires to offer comments and views 
thereon should submit same in writing 
to the Secretary, Maritime Administra¬ 
tion, Department of Commerce, Wash¬ 
ington 25, D. C., within fifteen (15) days 
from the date of publication of this 
notice in the Federal Register. The 
Maritime Administrator will consider 
these comments and views and take such 
action with respect thereto as in his dis¬ 
cretion he deems warranted. 

Dated; August 25, 1955. 

By order of the Maritime Administra¬ 
tor. 

[seal] Geo. A. Viehmann, 

Assistant Secretary . 

[F. R. Doc. 55-7024; Filed. Aug. 29, 1955; 

8:49 a. m.] 


FEDERAL POWER COMMISSION 

[Docket No. G-7393. etc.] 

Colorado Oil and Gas Corp. et al. 

NOTICE OF FINDINGS AND ORDERS ISSUING 
CERTIFICATES OF PUBLIC CONVENIENCE AND 
NECESSITY 

August 24. 1955. 

In the matters of Colorado Oil and Gas 
Corporation. Docket No. G-7393; W. H. 
Busch, Docket No. G-8330; Texas Gas 
Transmission Corporation, Docket No. 
G-8827; Vaughey and Vaughey, Docket 
No. G-8848; Squaw Oil Company, Docket 
No. G-9057. 

Notice is hereby given that on August 
12. 1955, the Federal Power Commission 
issued its findings and orders adopted 
August 10, 1955, issuing certificates of 
public convenience and necessity in the 
above-entitled matters. 

[seal 1 J. II. Gutride, 

Acting Secretary. 

[F. R. DOC. 55-7001; Filed, Aug. 29. 1955; 
8:46 a. m.J 


[Docket No. G-8518] 

Orange Grove Oil & Gas Co. and 
H. J. Mosser 

NOTICE OF ORDER MAKING EFFECTIVE 
PROPOSED RATE CHANGES 

August 24, 1955. 

Notice is hereby given that on August 
11, 1955. the Federal Power Commission 
issued its order adopted August 10, 1955, 
modifying order (FR 20-5473) making 
effective proposed rate changes upon 
filing of bond to assure refund of excess 
charges in the above-entitled matter. 

[seal 1 J. H. Gutride, 

Acting Secretary. 

[F. R. Doc. 55-7002; Filed, Aug. 29, 1955; 
8:46 a. m.J 


[Docket No. G-8559I 
Olin Gas Transmission Corp. 

NOTICE OF ORDER MAKING EFFECTIVE 
PROPOSED TARIFF CHANCES 

August 24, 1955. 

Notice is hereby given that on August 
11. 1955, the Federal Power Commission 
issued its order adopted August 10, 1955, 
making effective proposed tariff changes 
upon filing of undertaking to assure re¬ 
fund of excess charges in the above- 
entitled matter. 

[sealI J. H. Gutride, 

Acting Secretary. 

[F. R. Doc. 55-7003; Filed, Aug. 29. 1955: 
8:46 a. m.) 


[Docket No. G-8872] 

Algonquin Gas Transmission Co. and 
Tennessee Gas Transmission Co. 

notice of findings and order issuing 

CERTIFICATE OF PUBLIC CONVENIENCE AND 
NECESSITY 

August 24, 1955. 

Notice is hereby given that on August 
15, 1955, the Federal Power Commission 
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issued its findings and order adopted 
August 10, 1955, issuing certificate of 
public convenience and necessity in the 
above-entitled matter. 

rsEAL] J. H. Gutride, 

Acting Secretary. 

[F. R. Doc. 55-7004; Filed. Aug. 29, 1955; 
8:40 a. m.J 


| Docket No. G-91611 
Texas Co. 

NOTICE OF ORDER SUSPENDING PROPOSED 
RATE CHANGES 

August 24, 1955. 

Notice is hereby given that on August 
11, 1955. the Federal Power Commission 
issued its order adopted August 10, 1955, 
modifying order (FR 20-5410) suspend¬ 
ing proposed changes in rates in the 
above-entitled matter. 

[seal] J. H. Gutride, 

Acting Secretary . 

[F. R. Doc. 55-7005; Filed. Aug. 29, 1955; 
8:46 a. m.J 


[Docket No. G-9173J 

T. L. James and Company, Inc., et al. 

NOTICE OF ORDER SUSPENDING PROPOSED 
RATE CHANGES 

August 24, 1955. 

Notice is hereby given that on August 
11, 1955, the Federal Power Commission 
issued its order adopted August 10, 1955, 
modifying order (20 F. R. 5472) suspend¬ 
ing proposed changes in rates in the 
above-entitled matter. 

[seal] J. H. Gutride, 

Acting Secretary. 

[F. R. Doc. 55-7006; Filed, Aug. 29. 1955; 
8:46 a. m.J 


(Docket No. G-5136, etc.] 

M k D Oil Co. et al. 

NOTICE OF FINDINGS AND ORDERS ISSUING 
CERTIFICATES OF PUBLIC CONVENIENCE 
AND NECESSITY 

August 24, 1955. 

In the matters of A. S. Megert and 

A. C. Donell d/b/a M & D Oil Company, 
Docket No. G-5136; William F. Stevens, 
Docket No. G-5140; Douglas E. Procter, 
Jr., et al.. Docket No. G-7106; Flora A. 
Maze Gas Company, Docket No. G-8684; 

B. E. Talkington, et al.. Docket No. G- 
8694: Walter E. Anderson, Docket No. 
G-8721. 

Notice is hereby given that on August 
18, 1955, the Federal Power Commission 
Issued its findings and orders adopted Au¬ 
gust 17, 1955, issuing certificates of pub¬ 
lic convenience and necessity in the 
above-entitled matters. 

TsealI J. H. Gutride, 

Acting Secretary . 

[F. R. Doc. 55-7007; Filed. Aug. 29, 1955; 
8:47 a. m.J 


(Docket No. G-8560, etc.] 

Clark E. Nye and Alpha Petroleum 
Corp. ET AL. 

NOTICE OF FINDINGS AND ORDERS ISSUING 
CERTIFICATES OF PUBLIC CONVENIENCE 
AND NECESSITY 

August 24, 1955. 

In the matters of Clark E. Nye and 
Alpha Petroleum Corporation, Docket 
No. G-8560; Phillips Petroleum Com¬ 
pany, Docket No. G-8738; Hudson & 
Hudson, Inc., et al.. Docket No. G-8747; 
Canon Oil Production, Docket No. G- 
8777; Humble Oil & Refining Company, 
Docket No. G-8835. 

Notice is hereby given that on August 
19, 1955, the Federal Power Commission 
issued its findings and orders adopted 
August 17, 1955, issuing certificates of 
public convenience and necessity in the 
above-entitled matters. 

[seal! J. H. Gutride, 

Acting Secretary. 

(F. R. Doc. 55-7009; Filed. Aug. 29, 1955; 
8:47 a. m.J 


[Docket No. G-8868. etc.] 
Champlin Refining Co. et al. 

NOTICE OF FINDINGS AND ORDERS ISSUING 
CERTIFICATES OF PUBLIC CONVENIENCE 
AND NECESSITY 

August 24, 1955. 

In the matters of Champlin Refining 
Company, Docket No. G-8868; Watson 
Oil and Gas Company, Inc., Docket No. 
G-8910; E. Max Beren, et al.. Docket No. 
G-8926; Burch Spears, Docket No. 
G-8973; Perry Gas Company, Docket 
No. G-8976. 

Notice is hereby given that on August 
19, 1955, the Federal Power Commis¬ 
sion issued its findings and orders 
adopted August 17, 1955, issuing certifi¬ 
cates of public convenience and neces¬ 
sity in the above-entitled matters. 

[seal] j. h. Gutride, 

Acting Secretary. 

[F. R. Doe. 55-7010; Filed. Aug. 29, 1955; 
8:47 a. m.J 


(Docket No. G-4958. etc.] 

Big Run Oil & Gas Co. et al. 

NOTICE OF FINDINGS AND ORDER ISSUING CER¬ 
TIFICATES OF PUBLIC CONVENIENCE AND 
NECESSITY 

August 23, 1955. 

In the matters of Big Run Oil and Gas 
Company, Docket No. G-4958; Frederick 
Oil and Gas Company, Docket No. G- 
4971; W. H. Mossor, Docket No. G-4972; 
Middle Run Oil and Gas Company, 
Docket No. G-4975; Wade Farm Oil and 
Gas Company, Docket No. G-4976; Road 
Run Oil and Gas Company, Docket No. 
G-4977; Prunty Oil and Gas Company, 
Docket No. G-4978; Wright Oil and Gas 
Company, Docket No. G-4979; W. H. 
Mossor, Docket No. G-4980; McCune Oil 
and Gas Company, Docket No. G-4981; 
Ola O. White Farm Oil and Gas Com¬ 
pany. Docket No. G-4982; Kidd Oil and 
Gas Company, Docket No. G-4983. 


Notice is hereby given that on August 
19, 1955, the Federal Power Commission 
issued its findings and order adopted 
August 17, 1955, issuing certificate of 
public convenience and necessity in the 
above-entitled matters. 

[seal] J. H. Gutride, 

Acting Secretary. 

(F. R. Doc. 55-7011; FUed, Aug. 29. 1955; 
8:47 a. m.( 


(Docket No. G-4791, etc.] 

Grover Lowe, Trustee, et al. 

NOTICE OF APPLICATIONS AND DATE OF 
HEARING 

August 24, 1955. 

In the matters of Grover Lowe, Trus¬ 
tee. Docket No. G-4791; Anna Lowe, 
Agent, Docket No. G-4792; Anna Lowe, 
Trustee. Docket No. G-4793. 

Take notice that Grover Lowe, Trustee, 
Anna Lowe, Agent, and Anna Lowe, 
Trustee (Applicants), individuals whose 
addresses are Prestonsburg, Kentucky, 
filed on November 10, 1954, applications 
for certificates of public convenience and 
necessity pursuant to section 7 of the 
Natural Gas Act, authorizing Applicants 
to render service as hereinafter described, 
subject to the jurisdiction of the Com¬ 
mission, all as more fully represented in 
the applications which are on file with 
the Commission and open for public in¬ 
spection. 

Applicants produce, respectively, natu¬ 
ral gas from approximately a 162 acre 
tract in Floyd County, an 85 acre tract 
in Martin County and a 400 acre tract 
in Floyd County, Kentucky, which they 
sell, respectively, to the Kentucky and 
West Virginia Gas Company and the 
United Fuel Gas Company for transpor¬ 
tation in interstate commerce for resale, 
and to the Columbian Fuel Corporation 
for resale to the United Fuel Gas Com¬ 
pany for transportation in interstate 
commerce for resale. 

These related matters should be heard 
on a consolidated record and disposed of 
as promptly as possible under the appli¬ 
cable rules and regulations and to that 
end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act, and the 
Commission’s Rules of Practice and Pro¬ 
cedure, a hearing will be held on Thurs¬ 
day, September 22, 1955, at 9:40 a. m., 
e. d. s. t.. in a Hearing Room of the Fed¬ 
eral Power Commission, 441 G Street 
NW., Washington, D. C.. concerning the 
matters involved in and the issues pre¬ 
sented by such applications: Provided , 
however , That the Commission may. 
after a non-contested hearing, dispose 
of the proceedings pursuant to the pro¬ 
visions of section 1.30 (c) (1) or (c) (2) 
of the Commission’s rules of practice 
and procedure. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion, Washington 25, D. C., in accord¬ 
ance with the rules of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10) on or before 
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September 9,1955. Failure of any party 
to appear at and participate in the 
hearing shall be construed as waiver of 
and concurrence in omission herein of 
the intermediate decision procedure in 
cases where a request therefor is made. 

[seal] J. H. Gutride, 

Acting Secretary. 

[P. R. Doc. 55-7019; Piled, Aug. 29, 1955; 
8:49 a. m.] 


(Docket Nos. G-4963; G-4970J 

Haught Oil & Gas Co. and Fluharty- 
Riddle Oil & Gas Co. 

NOTICE OF APPLICATIONS AND DATE OF 
HEARING 

August 24, 1955. 

Take notice that the Haught Oil & Gas 
Company, a partnership, Applicant, and 
the Fluharty-Riddle Oil & Gas Company, 
a partnership, Applicant, by and through 
W. H. Mossor, partner and agent in and 
for both Applicants, whose addresses are 
Harrisville, West Virginia, filed on No¬ 
vember 18, 1954, applications for certifi¬ 
cates of public convenience and necessity 
pursuant to section 7 of the Natural Gas 
Act, authorizing Applicants to render 
service as hereinafter described, subject 
to the jurisdiction of the Commission, all 
as more fully represented in the applica¬ 
tions which are on file with the Commis¬ 
sion and open for public inspection. 

Applicants produce natural gas from 
5.5 and 5 acres, respectively, in Ritchie 
County, West Virginia, which they sell 
at 19 cents per Mcf to Penova Interests 
for transportation and resale to the Hope 
Natural Gas Company for transportation 
in interstate commerce for resale. 

These related matters should be heard 
on a consolidated record and disposed of 
as promptly as possible under the appli¬ 
cable rules and regulations and to that 
end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act, and the 
Commission’s Rules of Practice and Pro¬ 
cedure, a hearing will be held on Thurs¬ 
day, September 22, 1955, at 9:50 a. m., 
e. d. s. t., in a Hearing Room of the 
Federal Power Commission, 441 G Street 
NW., Washington, D. C., concerning the 
matters involved in and the issues pre¬ 
sented by such applications: Provided , 
however , That the Commission may. 
after a non-contested hearing, dispose of 
the proceedings pursuant to the provi¬ 
sions of section 1.30 (c) (1) or (c) (2) 
of the Commission’s Rules of Practice 
and Procedure. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington 25, D. C., in accord¬ 
ance with the Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) on or 
before September 9, 1955. Failure of 
any party to appear at and participate 
in the hearing shall be construed as 
waiver of and concurrence in omission 
herein of the intermediate decision pro¬ 


cedure in cases where a request therefor 
is made. 

[seal] J. H. Gutride, 

Acting Secretary. 

(P. R. Doc. 55-7020: Filed. Aug. 29, 1955; 
8:49 a. m.) 


(Docket No. 0-6006] 

McAlester Fuel Co. 

NOTICE OF APPLICATION AND DATE OF 
HEARING 

August 24, 1955. 

Take notice that the McAlester Fuel 
Company (Applicant), a Delaware cor¬ 
poration whose address is McAlester 
Building. Magnolia, Arkansas, filed on 
November 26. 1954. an application for a 
certificate of public convenience and 
necessity pursuant to section 7 of the 
Natural Gas Act. authorizing applicant 
to render service as hereinafter de¬ 
scribed, subject to the jurisdiction of the 
Commission, all as more fully repre¬ 
sented in the application which is on 
file with the Commission and open for 
public inspection. 

Applicant produces natural gas from 
unitized acreage, viz.. Sacroc Unit. Can¬ 
yon Reef Pool of Kelly-Snider Field and 
Diamond “M” Field. Scurry County, 
Texas and also purchases natural gas 
from other parties in the fields which, 
after processing, it sells to the Fullerton 
Oil & Gas Corporation for resale to the 
El Paso Natural Gas Company for trans¬ 
portation in interstate commerce for 
resale. 

This matter is one that should be 
disposed of as promptly as possible un¬ 
der the applicable rules and regulations 
and to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act, and 
the Commission’s Rules of Practice and 
Procedure, a hearing will be held on 
Thursday, September 22, 1955, at 9:30 
a. m., e. d. s. t., in a Hearing Room of 
the Federal Power Commission, 441 G 
Street NW., Washington, D. C., con¬ 
cerning the matters involved in and the 
issues presented by such application; 
Provided, however , That the Commis¬ 
sion may, after a non-contested hearing, 
dispose of the proceedings pursuant to 
the provisions of section 1.30 (c) (1) 
or (c> (2) of the Commission’s Rules of 
Practice and Procedure. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington 25. D. C., in ac¬ 
cordance with the Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) on or 
before September 9, 1955. Failure of 
any party to appear at and participate 
in the hearing shall be construed as 
waiver of and concurrence in omission 
herein of the intermediate decision pro¬ 
cedure in cases where a request therefor 
is made. 

[seal] J. H. Gutride. 

Acting Secretary. 

(F. R. Doc. 55-7022; Filed, Aug. 29. 1955; 
8:49 a. m.J 
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(Docket No. 0-9118] 

Rowland Oil Co. 

NOTICE OF APPLICATION AND DATE OF 
HEARING 

August 24, 1955. 

Take notice that Rowland Oil Com¬ 
pany (Applicant), an Oklahoma corpo¬ 
ration whose address is 810 Colcord 
Building, Oklahoma City. Oklahoma, 
filed on July 8. 1955, an application for a 
certificate of public convenience and 
necessity pursuant to section 7 of the 
Natural Gas Act. authorizing Applicant 
to render service as hereinafter described 
subject to the jurisdiction of the Com¬ 
mission. all as more fully represented in 
the application which is on file with the 
Commission and open for public 
inspection. 

Applicant proposes to produce natural 
gas from the Noble-Olson Zone. Chicka- 
sha Field, Grady County, Oklahoma, 
which will be sold to the Consolidated 
Gas Utilities Corporation for transporta¬ 
tion in interstate commerce for resale. 

This matter is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act, and the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure, a hearing will be held on Septem¬ 
ber 29. 1955, at 9:30 a. m.. e. s. t.. in a 
Hearing Room of the Federal Power 
Commission, 441 G Street NW., Wash¬ 
ington, D. C.. concerning the matters in¬ 
volved in and the issues presented by 
such application: Provided, however. 
That the Commission may. after a non- 
contested hearing, dispose of the pro¬ 
ceedings pursuant to the provisions of 
section 1.30 (c) (1) or (c) (2) of the 
Commission’s Rules of Practice and 
Procedure. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission. Washington 25, D. C., in accord¬ 
ance with the Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) on or before 
September 14,1955. Failure of any party 
to appear at and participate in the hear¬ 
ing shall be construed as waiver of and 
concurrence in omission of the inter¬ 
mediate decision procedure in cases 
where a request therefor is made. 

[Seal] J. H. Gutride, 

Acting Secretary. 

(F. R. Doc. 55-7021; Filed, Aug. 29. 1955 
8:49 a. m.) 


SECURITIES AND EXCHANGE 
COMMISSION 

(File No. 70-3408] 

Delaware Power & Light Co. 

NOTICE OF FILING OF DECLARATION RELAT¬ 
ING TO TEMPORARY FINANCING OF NEW 
CONSTRUCTION 

August 24, 1955. 

Notice is hereby given that Delaware 
Power & Light Company (“Delaware” >, 
a registered holding company and also 
a public-utility operating company, has 
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filed a declaration pursuant to the Pub¬ 
lic Utility Holding Company Act of 1935 
(“Act”), designating sections 6 (a) and 
7 thereof as applicable to the proposed 
transactions, which are summarized as 
follows: 

Delaware proposes to borrow funds 
for construction purposes from time to 
time prior to February 1, 1958, under 
an agreement which it has entered into 
with a group of seven banks in Wilming¬ 
ton, Delaware, and New York City 
whereby the banks will hold for its use 
for a period extending from August 1, 
1955, to February 1, 1958, a revolving 
credit in the amount of $12,000,000. At 
the time of each advance to it from the 
revolving credit Delaware will issue un¬ 
secured promissory notes due in 90 days 
from the date of each such issue. Until 
August 1, 1957, the interest rate will be 
the highest prime rate charged on the 
date of the loan by any of the partici¬ 
pating banks which are members of the 
New York Clearing House Association, 
but not in excess of 3% percent per 
annum; after August 1. 1957, the inter¬ 
est rate will be such highest prime rate 
on the date of the loan, even though in 
excess of 3 V 2 percent per annum. The 
notes may be prepaid at any time with¬ 
out penalty, except that Delaware may 
not prepay any note in whole or in part 
from the proceeds of any subsequent 
loan under the agreement at a lower 
rate of interest. No commitment or sim¬ 
ilar fee is being paid to the banks for 
their extension of credit. 

The names of the lending banks and 
their respective participations are as 
follows: 


Wilmington Trust Co_$1,800,000 

Irving Trust Co_ 4, 800, 000 

The First National City Bank of 

New York__ 2. 400, 000 

The New York Trust Co_ 1, 200. 000 

Equitable Security Trust Co_ 900,000 

The president, directors and com¬ 
pany of the Farmers Bank of 

the State of Delaware_- 600, 000 

Delaware Trust Co_ 300, 000 


Total__ 12,000,000 


It is contemplated that notes aggre¬ 
gating close to the full $12,000,000 credit 
may be outstanding from time to time 
during the period of the agreement. 

Delaware plans to repay amounts bor¬ 
rowed under the revolving credit agree¬ 
ment by the subsequent sale from time to 
time during the next 30 months of bonds 
and equity securities in the aggregate 
amount of $42,000,000. The proceeds of 
such permanent financing not required 
for the payment of the temporary bank 
loans will be used for construction pur¬ 
poses, estimated to aggregate $68,000,000 
for the years 1955, 1956, and 1957. The 
nature and extent of the permanent fi¬ 
nancing will be determined by condi¬ 
tions existing at the time, but it is an¬ 
ticipated that such financing will include 
the issuance of bonds, preferred and 
common stocks in amounts which will 
maintain conservative capitalization ra¬ 
tios. Such permanent financing will be 
the subject of separate filings. 

Delaware’s construction program in¬ 
cludes a specially designed 50,000 kilo¬ 


watt generating station which it has 
agreed to build south of Wilmington to 
supply electricity and steam to a new 
oil refinery now being built by Tide Water 
Associated Oil Company (“Tidewater”). 
Delaware estimates that the cost of the 
new generating station will be approxi¬ 
mately $22,000,000. Pursuant to a pro¬ 
posed agreement between Delaware and 
Tide Water which is now being drafted 
in final form, Delaware will be reim¬ 
bursed for all expenses incurred in con¬ 
nection with the operation of the plant 
and will receive an annual return on 
gross investment of 6 percent after in¬ 
come taxes. In addition, Tide Water 
will pay Delaware amounts sufficient to 
amortize the cost of the plant over a 
period of from 25 to 28 years. Delaware 
states that a provision will be included 
in the agreement whereby, at the end 
of ten years, and at five-year intervals 
thereafter. Tide Water may purchase the 
plant at its amortized value and termi¬ 
nate the agreement. The agreement will 
terminate in 25 years, but may be ex¬ 
tended from year to year thereafter. 

Delaware will pay a fee of $2,500 to 
the counsel for said banks, in addition 
to miscellaneous expenses estimated at 
$ 200 . 

It is stated that no other commission 
has jurisdiction over the proposed trans¬ 
actions. 

Notice is further given that any inter¬ 
ested person may, not later than Sep¬ 
tember 12, 1955 at 5:30 p. m., request in 
writing that a hearing be held on such 
matter, stating the nature of his interest, 
the reasons for such request, and the 
issues of fact or law, if any, raised by 
said declaration which he desires to con¬ 
trovert; or he may request that he be 
notified if the Commission should order 
a hearing thereon. Any such request 
should be addressed: Secretary. Securi¬ 
ties, and Exchange Commission, Wash¬ 
ington 25, D. C. At any time after said 
date, said declaration, as filed or as 
amended, may be permitted to become 
effective as provided in Rule U-23 of the 
Rules and Regulations promulgated un¬ 
der the Act, or the Commission may 
grant exemption from its Rules as pro¬ 
vided in Rules U-20 (a) and U-100, or 
take such other action as it deems 
appropriate. 

By the Commission. 

[seal] Orval L. DuBois, 

Secretary . 

[F. R. Doc. 55-7014; Filed, Aug. 29, 1955; 

8:48 a. m.J 


l File No. 31-630] 

Paul Smith’s College of Arts and 
Sciences 

NOTICE OF FILING OF APPLICATION FOR 
EXEMPTION 

August 24, 1955. 

Notice is hereby given that Paul 
Smith’s College of Arts and Sciences 
(“College”), has filed an application 
with this Commission, designating sec¬ 
tion 3 (a) (1) of the Public Utility Hold¬ 
ing Company Act of 1935 (“Act”) as 


applicable thereto, requesting exemption 
on behalf of itself and its subsidiary 
companies, Paul Smith’s Electric Light 
and Power and Railroad Company 
(“Electric”), a public-utility company, 
and Paul Smith's Hotel Company, a non¬ 
utility company, from the provisions of 
the Act. 

AH interested persons are referred to 
said application, which is on file in the 
offices of the Commission, for a state¬ 
ment of the request contained therein 
and the facts alleged in support thereof 
which are summarized as follows: 

College is incorporated under the Edu¬ 
cation Law of the State of New York 
for the purpose of establishing, operat¬ 
ing and maintaining a college of higher 
education, and has its principal office 
and place of business at Paul Smith’s, 
Franklin County, New York. Its assets, 
other than the capital stock of its sub¬ 
sidiary companies, consist principally of 
land, buildings and other facilities usual 
and necessary to the operations of a 
school of higher learning. All of such 
properties are located wholly within the 
State of New York. College owns all 
of the outstanding capital stock, other 
than directors’ qualifying shares, of its 
subsidiary companies. 

Electric was incorporated as a public 
utility company under the laws of the 
State of New York and has its principal 
ofilce at Paul Smiths, New York. It is 
engaged in the generation, transmission, 
and retail distribution of electric energy 
in Clinton, Essex, Franklin, and St. Law¬ 
rence Counties, New York, and sells elec¬ 
tric energy at wholesale to the Villages of 
Lake Placid and Tupper Lake, New York, 
for distribution through their munici¬ 
pally owned systems. Electric owns 
hydro-electric plants on the Saranac 
River and Raquette River in Franklin, 
Clinton, and St. Lawrence Counties and 
a diesel electric generating plant at 
Piercefield, St. Lawrence County, New 
York. Electric’s business is carried on 
wholly within the State of New York and 
the company is subject to the jurisdiction 
of the New York Public Service Com¬ 
mission. 

Notice is further given that any inter¬ 
ested person may. at any time not later 
than September 16. 1955, at 5:30 p. m., 
e. d. s. t. f request the Commission in 
writing that a hearing be held on this 
matter, stating the nature of his interest, 
the reason for such request, and the 
issues of fact or law. if any, raised by 
such application which he proposes to 
controvert, or he may request to be noti¬ 
fied if the Commission should order a 
hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington 25, D. C. At any time after said 
date, the application, as filed or as here¬ 
after amended, may be granted, or the 
Commission may take such other action 
as it deems appropriate. 

By the Commission. 

[seal] Orval L. DuBois, 

Secretary . 

IF. R. Doc. 55-7015; Filed, Aug. 29, 1935; 

8:48 a. m.] 















